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MESSAGE FROM PRO- CHANCELLOR

“Education is the most powerful weapon which you can use to change the world.”
- Nelson Mandela.

In a world characterized by rapid globalization and complex legal challenges, LEX-ET-
MUTATIO: LAW AND SOCIAL-TRANSFORMATION’s role in disseminating complex
research and understanding interdisciplinary collaboration is more important than ever. We
believe that this book serves as a medium for scholarly discourse, intellectual exchange, and
advancing the growth of legal knowledge and research. Through our rigorous peer review
process, we ensure that only the highest quality research is published offering readers a
comprehensive understanding of the latest developments and emerging trends in this field. The
thought-provoking research acts as a new chapter for societal evolution.

Given the intricate relationship between law and society, legal education plays a pivotal role
in identifying and articulating the critical factors that catalyse necessary societal changes. The
book brings together the insights of a distinguished ensemble of legal professionals, including
academicians, industry experts, students, and practitioners from various disciplines. Through
their contributions, they provide a comprehensive exploration and understanding of the intricate
issues that shape and sometimes distort the legal and social fabric.

This volume, a compilation of research papers presented at the International Conference on
Law and Social Transformation (ICLS-2024), organized by Alliance School of Law, Alliance
University, Bengaluru, presents various viewpoints on today’s pressing legal and social issues.
I commend the editors for their diligent efforts in curating this invaluable collection. Lex-et-
Mutatio is poised to make a substantial contribution to the broader research landscape and to
inspire those who are dedicated to the pursuit of social justice and progress.

Mr. Abhay G. Chebbi
Pro- Chancellor
Alliance University, Bengaluru
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MESSAGE FORM
VICE-CHANCELLOR

“Development consists of the removal of various types of unfreedoms that leave people
with little choice and little opportunity of exercising their reasoned agency. The removal of
substantial unfreedoms, it is argued here, is constitutive of development.”

- Amartya Sen

Law, as a dynamic force within the society, acts for the purpose of transformative change
in a just manner. It interacts with communities and their individual members, shaping their
collective experiences and aspirations. Moreover, law plays a crucial role in integrating nature
into the society, a function that has become increasingly important in the context of evolving
economics, science, and technology.

While contemporary educational frameworks often compartmentalize law, politics, and
society into distinct academic disciplines, researchers working in these interdisciplinary fields
frequently portray their insights. This interdependence reflects the reality of a modern society
where these domains are so deeply intertwined that it is inconceivable to imagine one without
the other. Legal and societal inquiries can contribute to a more rigorous examination of existing
laws and provide a platform for innovative policy formulation that drives tangible social
changes.

By employing law as a tool for social change, we cultivate a deeper understanding of social
transformation and strengthen the legal boundaries. The complex interplay of social structures
and economic relationships in fact influences the various legislative reforms by aligning with the
broader contours of human activities to enhance the well-being of the society. Lex-et-Mutatio:
Law and Social Transformation presents a comprehensive exploration of the complex issues
at the intersection of law and social change. We are confident that the efforts of Alliance School
of Law in convening experts from diverse fields will undoubtedly provide a substantial impetus
to the field of socio-legal research.

Dr. Priestly Shan B
Vice-Chancellor

Alliance University, Bengaluru
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MESSAGE FROM THE DEAN

“Fight for the things that you care about but do it in a way that will lead others to join you”
- Ruth Bader Ginsburg

Social transformation, which is a collective aspiration for progress, is a positive change
that is closely linked with various other changes. Law as an integral part of our society plays an
important role in driving this transformation. A strong law is necessary for peace and harmony
in society. Laws act like dynamic forces that help us on how to purposefully and meaningfully
change things today whilst preserving them for tomorrow.

All these years law has been a great defender of social transformation, but still we need
to note that some unresolved issues become more and more serious over time. Then, the
implementation of the available laws is required for any real transformation of society. Lex-et-
Mutatio provides insights into how different aspects of law have influenced changes within the
social sphere as well as how these changes were received by the formal judicial system. The
book contains wide-ranging research papers covering fields including Artificial Intelligence,
Ethics, Social Transformation, Arbitration and Conflict Resolution, Banking Laws, and various
other challenges in legal education.

This publication has established a platform for excellence in legal research, developed by
the School of Law. Much credit goes to the dedicated committees who successfully established
Lex-et-Mutatio through their unwavering commitment.

Dr. V Shyam Kishore
Professor & Associate Dean
Alliance School of Law,
Alliance University, Bengaluru
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PREFACE

Lex-et-Mutatio: Law and Social Transformation, Volume IV presents a compendium
of scholarly articles exploring the nexus between law and society. This volume offers a
nuanced analysis of contemporary societal dynamics, examining a plethora of topics including
transformative constitutionalism, technology and social media activism, humanitarian crises
and vulnerable populations, entrepreneurship, taxation, emerging paradigms of intellectual
property rights, climate change, and global sustainability.

Through a rigorous examination of these issues, the volume highlights the pivotal role
of law in catalysing social transformation. It explores the intricate interplay between legal
frameworks and societal dynamics, identifying areas where existing laws may be inadequate or
obsolete. By presenting a panoply of perspectives and offering innovative solutions, the volume
contributes to a more nuanced understanding of the challenges and opportunities faced in the
contemporary times.

This publication serves as a valuable resource for legal scholars, policymakers, and anyone
interested in the intersection of law and society. It encourages critical thinking, stimulates
academic discourse, and provides insights into the evolving legal landscape.

Sincerely,
Editorial Committee,
LEX ET MUTATIO: LAW AND SOCIAL TRANSFORMATION
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INTRODUCTION

“LEX-ET-MUTATIO: LAW AND SOCIAL TRANSFORMATION” serves as a
preeminent platform for legal scholarship and discourse. Within these pages, we embark
on an intellectual journey through the intricate landscape of law, where insightful analyses,
pioneering research, and thoughtful commentary come together to shape and enrich the legal
landscape. In an epoch defined by dynamic legal challenges and evolving jurisprudence, our
publication stands as a beacon of erudition, fostering an environment where legal minds from
diverse backgrounds convene to engage in meaningful dialogues.

With an unwavering dedication to intellectual rigor and integrity, we strive to offer a forum
for scholars, practitioners, and students to contribute to the ongoing discourse on legal theory
and practice. Each edition of Lex-et-Mutatio encapsulates a mosaic of thought-stirring research
papers that delve into an array of legal disciplines. From Constitutional Law to International
Agreements, from cutting-edge technological advancements to timeless ethical predicaments,
we traverse the expansive realm of legal contemplation, providing a comprehensive exploration
of issues that mould societies and individuals together. Our editorial board comprises esteemed
legal authorities and academicians who diligently goes through each submission, ensuring the
utmost standards of quality and precision.

As a promoter of legal knowledge and innovation, we extend our invitation to authors
worldwide to share their insights, fostering a global network of legal scholarship transcending
boundaries and ideologies. Lex-et-Mutatio extends an open invitation to emerging practitioners,
legal scholars, professionals, academicians, or enthusiasts with an abiding curiosity in the legal
profession. As we embark on this journey collectively, our aim is to illuminate the intricacies
of legal theory, question prevailing norms, and stimulate discussions that pave the way for
a more equitable and just future. This volume holds a distinctive place as it sheds light on
contemporary concerns across the spectrum of its study areas. We hold firm confidence that this
book will continue to inspire readers to engage in socio-legal research, which will ultimately
foster in enhancing the society at large.

Editorial Committee,
LEX ET MUTATIO: LAW AND SOCIAL TRANFORMATION
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CHAPTER -1

ENTREPRENEURSHIP, TAXATION AND
EMERGING PARADIGMS OF IPR






AN ANALYTICAL STUDY OF THE RIGHT OF
PERSONALITY IN THE AGE OF Al

Dr. Avishek Chakraborty'

Dr. Shampa Dev?

INTRODUCTION

Generative Al technologies has brought sea changes in respect of content creation and
resulted in introducing new challenges in the realm of protection of personality rights. When
the landscape of artificial intelligence is evolving fast, the scope and extent of protection of
personality rights is extensively tested. An ongoing case that highlights the friction between
technological innovation and protection of personality rights is pertaining to the acclaimed
Indian singer, Arijit Singh. A lawsuit has been filed by Mr Singh challenging the illicit use
of his voice and likeness through use of generative Al technologies.® This ongoing litigation
indicates the need for outlining a legal framework that caters to the issues raised by such use
of generative Al technologies, that imitate personal attributes of individuals with remarkable

precision.

The expression, ‘personality rights’ refer to the protection, that are provided to protect the
name, image, voice and likeness of a particular individual, against unconsented use of such
personal attributes. It is contended that personality rights emanate from rights to privacy and
property. The purpose of protection of these rights is to guarantee that individuals, including
celebrities can control the commercialisation and proper attribution of their personal attributes.
With the objectives of increasing sales, the name, photograph or voice of a celebrities are used
without proper license and this, in turn, has the capability to harm the reputation or brand value
of such celebrities.*

Generative Al technologies, such as deepfakes and voice synthesis have advanced rapidly.

This enabled the creation of highly realistic imitations of individuals. These technologies raise

1. Assistant Professor, School of Law, CHRIST (Deemed to be University), Bengaluru.
2. Professor, School of Law, CHRIST (Deemed to be University), Bengaluru.

3. Shashwat Singh, Bombay High Court grants interim relief to Arijit Singh in suit to protect his
personality rights, BAR & BENCH (Aug. 11, 2024, 10:30 AM), https://www.barandbench.com/
news/bombay-high-court-interim-relief-arijit-singh-personality-rights.

4, Sri Sudharsan S, Al and Personality Rights: Legal Implications, 6 INT’L J. LAW MGMT. &
HUMAN. 2278 (2023).
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significant legal and ethical concerns, particularly regarding the unauthorised use of individual’s
likeness. Given the profound transformations driven by generative Al, this paper examines the
origins and development of personality rights, particularly the right of publicity. Following this,
the discussion shifts to how certain legal challenges from the pre-internet age have resurfaced
in recent years, albeit in modified forms, due to advances in technology, such as Al-generated
deepfakes, style transfers, and web scraping have reshaped the landscape of personality rights.
This article contends that while personality rights remain a crucial mechanism for safeguarding
individual identities, they must adapt to the new challenges posed by artificial intelligence. As
Al technologies increasingly blur the lines between authentic and synthetic representations,
there is a necessity for legal reforms that account for both the economic value of personal
identity in respect of Al-generated imitation. These reforms should aim to strike a balance

between protecting individual rights and fostering innovation in the creative industries.

LEGAL FRAMEWORK PERTAINING TO PROTECTION OF PERSONALITY
RIGHTS

The protection of personality rights is a developing field of law, especially when we bring the
context of usage of emerging technologies, like generative Al. Different jurisdictions have tried
to address the challenges created by use of generative artificial intelligence regarding protection
of personality rights. The rights connected with an individual’s distinctive or unique identity,
which includes his or her name, mannerism, persona and likeness. °> These unique attributes are
often considered as a form of property that is enforced by the individual or celebrity exclusively.
This unique identity, in the form of property rights, are enforced for commercial purposes. In
this connection, Lockean labour theory of property is applied to justify protection of personality
rights. This theory asserts the fruits of one’s labour, skill and effort belong to that individual,
since the individual invest substantial dignitary, emotional and moral value in developing their
identity and personality. In turn, this public image set certain expectations for themselves in
society. Subsequently, this developed personality and identity get attached to celebrity’s public
image. Celebrities, such as athletes, or actors have specific images that they cultivate, which
can be violated when the media associates with them products or activities that contradict their
public persona. This not only tarnishes their reputation but also infringes on their moral and

personality rights.¢

As discussed before, personality rights are considered as an individual or celebrity’s

intellectual property as these rights are linked to an individual’s image, name or likeness. In

5. Agnes Augustian, Protection of Personality Rights in India: Issues and Challenges, 1 IPR J. MA-
HARASHTRA NAT’L L. UNIV. NAGPUR 44 (June 2023).

6. Anrag Pareek & Arka Majumdar, Protection of Celebrity Rights — The Problems and the Solu-
tions, 11 J. INTELL. PROP. RTS. 415 (November 2006).
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many jurisdictions, including India, the right to privacy is regarded as a fundamental right
under the Constitution. This right provides a foundation for personality rights, since it protects
individuals from unauthorised use of their personal attributes. In certain cases, trademark laws
can intersect with personality rights, especially when a person’s name or likeness is used as a
brand identifier. While not specifically designed for personality rights, these laws can offer some
level of protection. With the rise of digital technology, data protection laws are increasingly
relevant. These laws govern the use of personal data, which can include aspect of an individual’s
personality and offer protection against misuse. Judiciary has played a substantial role in

determining the nature and scope of personality rights in India and in other jurisdictions as well

SCOPE AND EXTENT OF PROTECTION OF PERSONALITY RIGHTS

For the purpose of proving infringement of personality rights, including the publicity right,
it is necessary to establish that the identity of the plaintiff has been unauthorisedly used by the
defendant. It would be necessary to establish that the defendant has used the name, likeness,
voice, photograph, signature or any distinctive identity of the plaintiff.” It will be also necessary
to establish that the identity of the plaintiff has been commercially appropriated by the defendant
for their own benefit. In certain jurisdictions, not only commercial, but also non-commercial
uses are also included in this regard. In addition to that, it will be essential to prove that the
consent for the use of the unique identity of the plaintiff has not been obtained and because of

such unauthorised commercial exploitation injury has been caused to the plaintiff.?

In addition to the usage of an individual’s mannerism, likeness or name, the personality
right incorporates the wider concept of ‘persona.’ This refers to a broad range of characteristics
that are distinctively related to an individual, including the unique voice, mannerisms and other
similar attributes that general public would regard as belonging to that individual or celebrity.
The concept of persona is inherently broad and flexible, as it must account for the myriad
ways in which an individual’s identity can be represented and exploited. Courts often look to
whether a ‘relevant segment to the public’ can connect the commercial work to the plaintiff,
which means that the association does not have to be universally recognised, but it must be
recognisable to a significant portion of the audience that the work is intended to reach.” The
right of personality is distinct from copyright law, which protects original works of authorship
fixed in a tangible medium of expression. Copyright law is concerned with the unauthorized

reproduction, distribution, public display, performance, and creation of derivative works based

7. Quinn Emanuel Trial Lawyers, The Right of Publicity in the Al Age. https://www.quinnemanuel.
com/the-firm/publications/the-right-of-publicity-in-the-ai-age/ (last visited August 11, 2024).

8. Downing v. Abercrombie & Fitch, 265 F.3d 994, 1001 (9th Cir. 2001);

9. An Abridged History of the Right of Publicity, https://rightofpublicity.com/brief-history-of-rop
(last visited August 11, 2024).

[5]



LEX ET MUTATIO: LAW AND SOCIAL TRANSFORMATION VOLUME IV

on the copyrighted material. In contrast, the right of publicity is about the unauthorized use of

an individual’s identity for commercial purposes.'”

PROTECTION OF PERSONALITY RIGHTS UNDER THE COPYRIGHT ACT, 1957
The Copyright Act, 1957 primarily protects the rights of creators over their original works,

such as literary, artistic, musical, and cinematographic works. While the Act is not explicitly
designed to protect personality rights, certain provisions within the Act can be invoked to
safeguard aspects of an individual’s personality, particularly when these aspects are expressed
or embodied in a protected work. If an individual’s likeness, image, or any other aspect of
their personality is captured in an artistic work, such as a photograph, painting, or sculpture,
that work is protected under the Copyright Act."" Unauthorised reproduction, distribution, or
commercial exploitation of such works would lead to copyright infringement.'> For example,
a celebrity’s image used without permission in a photograph could give rise to cause of action
if that image is reproduced without consent. Biographies, films, and other works that depict
a person’s life story or character could also involve personality rights. If a film or book uses
a person’s likeness or identity in a manner that misrepresents them or harms their reputation,
the person may seek protection under the Copyright Act, 1957 by claiming infringement if the

depiction violates the copyright of a work they have created or authorised.

At this juncture it is relevant to note that copyright protection does not extend to facts,
compilation of facts, themes, storylines, concepts, or historical events."* These elements are
considered part of the public domain and are not eligible for copyright protection. As a result,
the protection of personality rights in the context of films or other works based on real-life
stories or themes is inherently limited. When a film is produced based on a real-life story
or theme, the creators are free to use information and historical events without infringing
copyright. However, this also means that the individuals portrayed in such works have limited
recourse to protect their personality rights through copyright law. Although the objective
behind protection of the rights of personality is protection against unauthorised commercial
use of an individual’s name, mannerism or identity, such protection cannot be extended to
the representation of factual events, related to such individual or personality. Copyright law
protects original work of authorship. Such protection does not expressly cover general aspects
of the right of personality, which includes commercial use of an individual’s identity, name,

voice or mannerism. Therefore, copyright protection is restricted or limited to the unlicensed

10. Waits v. Frito-Lay, Inc., 978 F.2d 1093 (9th Cir. 1992).

11. Copyright Act, 1957, § 2(c), No. 14, Acts of Parliament, 1957 (India).
12. Copyright Act, 1957, § 51, No. 14, Acts of Parliament, 1957 (India).
13. R G Anand v Deluxe Films 1978 4 SCC 118.
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commercial exploitation of the personal attributes of an individual. This proposition extends to

those circumstances which does not contain any copyright protected work.

PROTECTION OF PERSONALITY RIGHTS BY WAY OF PERFORMER’S RIGHTS
PROTECTION

Performer’s rights, also known as allied or neighbouring rights, guarantee protection to
performers over their performances under the Copyright Act, 1957. Section 38 of the Copyright
Act, 1957 grants performers rights over their performances in various forms of creative works,
including literary works, films, and music.'* These rights are conferred to protect performers by
giving economic and moral rights over the use of their performances. Performers are entitled to
the rights for a duration of 50 years, starting from the calendar year in which the performance
took place.”” Section 38A of the Act provided performers with the crucial right to prohibit
any unauthorised actions related to their performances. Specifically, it allows performers to
prohibit others from making audio or video recordings of their performances, as well as from

broadcasting or communicating these performances to the public without their explicit consent. '

There is an intersection between performer’s rights and personality rights, particularly
when a performer’s identity, for instance, their image or voice, is central to the performance.
For instance, a famous actor’s performance might simultaneously invoke performer’s rights,
protecting the performance, and personality rights, protecting the actor’s likeness. Performer’s
rights alone do not fully protect personality rights. They primarily address the use of the
performance itself, while personality rights extend beyond the performance to cover broader
aspect of a person’s identity. If a recording of a live concert by a famous singer is made without
consent, performer’rights could be invoked to prevent the distribution of that recording. However,
if someone uses the singer’s image to sell merchandise without permission, personality rights
would come into play to prevent unauthorised commercial exploitation of the singer’s likeness.
While performer’s rights can indirectly support personality rights by protecting the use of the

performances, they do not replace or fully encompass personality rights.

PROTECTION OF PERSONALITY RIGHTS THROUGH JUDICIAL PRECEDENTS
IN INDIA

In India, judicial precedents have played a crucial role in recognising and protecting
personality rights, although these rights are not explicitly codified in Indian law. The courts have

drawn from various legal principles, including the right to privacy, the right to publicity and

14.  Copyright Act, 1957, § 38, No. 14, Acts of Parliament, 1957 (India).
15. Copyright Act, 1957, § 38, No. 14, Acts of Parliament, 1957 (India).
16. Copyright Act, 1957, § 38A, No. 14, Acts of Parliament, 1957 (India).
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the principles of tort law, to provide protection to individuals against unauthorised commercial
use of their persona. Courts in India have recognised the right to publicity as a component of
personality rights, especially for celebrities. In ICC Development (International) Ltd. v Avree
Enterprises,'’ the Delhi High Court acknowledged the right of an individual to commercially
exploit the distinctive identity or the personality as well as to prohibit the unauthorised
commercial exploitation of such personality. In DM Entertainment Pvt. Ltd. v. Baby Gift
House and others'® the famous singer Daler Mehndi alleged unauthorised commercial usage
of his image in production of toys and other merchandise. The court recognised Daler Mehndi’s
right to restrain the commercial use of his image. This precedent highlight significance of the

protection of the rights of personality.

In Shivaji Rao Gaikwad v. Varsha Productions,'® the famous actor Rajinikanth alleged
unlicensed use of his name and image in a film, “Main Hoon Rajanikanth.” The personality
of Mr Shivaji was acknowledged by the Madras High Court and issued an injunction order
restraining the defendants from using Rajinikanth’s name and image without proper consent or
license. Through this precedent, the court highlighted that without obtaining proper consent the
name and image of a celebrity should not be commercially exploited. The Madras High Court
laid down two criteria for protection of personality rights, (a) identifiability and (b) validity.
The Court observed that, an individual can claim infringement of personality rights if general
members of the public can identify the name, character or image of such individual in a work.
Finally, the Court upheld Rajinikanth’s argument by acknowledging the substantial commercial

value of his persona, because of his celebrity status and established the requirement of validity.

The decision of the Delhi High Court in Titan Industries Ltd. v. M/S Ramkumar
Jewellers* emphasises the general principle that unlicensed use of well-established persona
or identity of an individual is likely to bring about legal consequences. In Rajat Sharma and
another v. Ashok Venkatramani and another,?' the Delhi High Court addressed the issue of
using the persona of a public figure without obtaining necessary permission. This precedent
extended the scope of personality rights beyond the scope of common law protection in the
form of defamation. In this manner, the decision ensured proper control of an individual’s

likeness and reputation against unauthorised commercial exploitation. In Jaikishan Kakubhai

17. ICC Development (International) Ltd. v Avree Enterprises 2003 (26) PTC 245 (Del).

18. DM Entertainment Pvt. Ltd. v. Baby Gift House and others MANU/DE/2043/2010; CS(OS)
893/2002.

19. Shivaji Rao Gaikwad v. Varsha Productions 2015 SCC Online Mad 158.
20. Titan Industries Ltd. v. M/S Ramkumar Jewellers 2012 (50) PTC 486 (Del).
21. Rajat Sharma and another v. Ashok Venkatramani and another IA No.382/2019 & 383/2019.
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Saraf alias Jackie Shroff v. The Peppy Store and others,?” the Delhi High Court approached
the concern of unauthorised appropriation of the likeness of a public figure. This case involved
the use of the name and image of popular actor, Jackie Shroff and emphasises on enforcement of
personality rights in India. There was an allegation of unauthorised commercial appropriation
of the persona of Mr Shroff without consent by the Peppy Store in endorsement and promotion
of their products. The Court observed that this type of unlicensed commercial use has the
potential of misleading consumers in believing that Peppy Store’s product has been endorsed
by Mr Shroff. Consequently, this leads to violation of the right of Mr Shroff to control the use
of his commercial identity. This case reinforces the principle that celebrities have the exclusive
right to their name, image, and persona, protecting them from unauthorised commercial use that

could exploit their reputation and mislead the public.

RIGHT OF PERSONALITY IN THE DIGITAL ERA

In the pre-digital era, right of personality claims were primarily brought by public figures or
celebrities.”® This was logical given that such individuals had developed a property interest with
financial value, and their identities carried substantial commercial worth due to their public
prominence. The requirement for proving damages typically hinged on having established such
value.”* However, the digital era has significantly transformed the landscape of right of publicity
litigation, extending beyond merely replicating past precedents. Different factors contributed to

this evolution.

Firstly, the traditional distinctions between public and private figures have become less
relevant as private individuals increasingly lead public or quasi-public lives through platforms
like Instagram, Twitter, Facebook, Pinterest, and Periscope.” These online spaces are rapidly
evolving, with users forming emotional, reputational, and sometimes economic connections to
their digital profiles. Many have achieved a level of fame, often referred to as “going viral,”
that was once reserved for traditional celebrities. Consequently, the economic value of these
digital profiles, regardless of their reach, has become significant. Additionally, the users of
digital technologies and new media leave an inadvertent digital footprint with nearly every
online interaction. Advances in technology have broadened the ways in which an individual’s
persona can be captured and utilised. For instance. Generative Al — machine learning systems

that analyse publicly available data to create derivative works — can use individuals’ likenesses

22. Jaikishan Kakubhai Saraf alias Jackie Shroff v. The Peppy Store and others CS(COMM)
389/2024.

23. Lerman v. Flynt Distributing. Co., 745 F.2d 123 (2d Cir. 1984).
24, Jim Henson Productions. v. John T. Brade & Assocs., Inc., 867 F. Supp. 175 (S.D.N.Y. 1994).
25. Jennifer Rothman, The Right of Publicity: Privacy Reimagined for a Public World 181 (2018).
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for various application. Popular technologies such as deepfakes, which swap faces in videos and
conversational Al models like ChatGPT, which generate responses based on user interactions,
often utilise aspects of a person’s identity, such as facial images or voice recordings.?® These

developments underscore the need for robust protection of personality rights in the digital age.

The Writers Guild of America (WGA) recently garnered global attention for their protests
against unfair treatment of their members. As a labour union representing writers in film,
television, radio and other media, the WGA raised concerns about the regulation of Al-generated
content.”” The writers argue that Al’s involvement in television productions undermines their
creative contributions and risks allowing production companies to use Al to modify scripts
without proper acknowledgement of the original writers. Similarly, the Screen Actors Guild-
American Federation of Television and Radio Artists (SAG-AFTRA) has also been advocating
for protections against the misuse of Al in the entertainment industry. SAG-AFTRA has called
for safeguards from the Alliance of Motion Pictures and Television Producers, emphasising
the need to protect human-created work and secure consent before any alterations are made
to an actor’s voice, performance, or likeness.”® Notably, the voices of several prominent
actors, including Samuel L. Jackson and Mark Hamill, have been used by producers for Al-
generated voiceovers in television shows, raising further concerns about the ethical use of their
digital likeness.”” When combined with the two foundational principles established by right of
publicity litigation in the pre-digital era, namely, the protection of an individual’s identity or
persona and the evolving methods of wrongful appropriation, these elements have led to new
litigation and legislative developments that push the boundaries of the right of personality.
Recent advancements in four key areas warrant scrutiny: (1) deepfake technologies; (2) style
transfers; and (3) web scrapping.

DEEPFAKE TECHNOLOGIES

Deepfakes, a combination of ‘deep learning’ and ‘fakes,” refer to highly realistic and

often hard-to-detect digital alterations of audio or video content.’® The rapid advancement in

26. Quinn Emanuel Trial Lawyers, The Right of Publicity in the Al Age, https://www.quinnemanuel.
com/the-firm/publications/the-right-of-publicity-in-the-ai-age/ (last visited on August 11, 2024).

27. Molly Kinder, Hollywood writers went on strike to protect their livelihoods from generative Al
Their remarkable victory matters for all workers, BROOKINGS (Aug. 11, 2024, 11:00 AM),
https://www.brookings.edu/articles/hollywood-writers-went-on-strike-to-protect-their-liveli-
hoods-from-generative-ai-their-remarkable-victory-matters-for-all-workers/.

28.  Andrew Dalton, A/ is the wild card in Hollywood's strikes: Here's an explanation of its unset-
tling role, AP NEWS, (Aug 11, 2024, 11:30 AM). https://apnews.com/article/artificial-intelli-
gence-hollywood-strikes-explained-writers-actors-e872bd63ab52c3ea917d6e825240a202.

29.  Ibid.

30. Robert Chesney & Danielle Citron, Deepfakes and the New Disinformation War: The Coming
Age of Post-Truth Geopolitics, FOREIGN AFFS., Jan./Feb. 2019, at 147-48.
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deepfake technology has significantly increased its speed, believability and scalability, making
detection and prevention extremely challenging. Regulating deepfakes has been problematic. In
the USA, states like Hawai, Texas, Virginia, and Wyoming have criminalised non-consensual
pornographic deepfakes, while New York and California offer a private right of action for victims
to pursue civil lawsuits.*' In April 2023, Kyland Young, a reality TV cast member known for
CBS’s Big Brother, filed a class action lawsuit against NeoCortext Inc., the developer of the
‘Reface’ app.* The app allows users to swap their faces with those of celebrities and other public
figures by using a searchable catalogue of images and videos compiled from various websites.
Young claimed that Reface used his images and videos without his consent or compensation,
particularly in watermarked previews for the subscription version, ‘Reface PRO.” His lawsuit,
filed under California Civil Code section 3344,% alleges a violation of his right of personality.
This case highlights the legal challenges related to deepfake technology and unauthorised use

of personal images.

STYLE TRANSFERS

In addition to targeting deepfake technologies, plaintiffs are increasingly asserting right
of personality claims against generative Al, even when the technology does not use their
actual likeness or voice. Some generative Al programs enable ‘style transfers’, where the Al is
instructed to ‘draw [ X] in the style of [Y] or ‘sing [ X] in the style of [Y].”* Since these algorithms
are often trained on the original works of specific artists, plaintiffs typically pursue claims
of direct and vicarious copyright infringement. They may also bring related causes of action,
including violations of the Digital Millenium Copyright Act, unjust enrichment, conversion,
and unfair competition.* Since these generative Al programs can create ‘clones’ that closely
resemble an artist’s work, some plaintiffs are incorporating common law and statutory right
of publicity claims in their lawsuits. This was the case in Andersen v. Stability Al Ltd., a

putative class action against the creators and distributors of Al image-generation programs like

31. Isaiah Poritz, States Are Rushing to Regulate Deepfakes as Al Goes Mainstream, BLOOMBERG
LAW (Aug. 11, 2024, 11:15 AM), https://www.bloomberg.com/news/articles/2023-06-20/deep-
fake-porn-political-ads-push-states-to-curb-rampant-ai-use.

32. Young v. NeoCortext, Inc., Civ. A. No. 2:23-cv-02496-WLH(PVCx), compl. (N.D. Cal. Apr. 3,
2023).

33.  Cal Civ. Code § 334.

34, Generative Al Models Explained, AltexSoft (October 13, 2022) https://www.altexsoft.com/blog/
generative-ai/ (last visited August 11, 2024).

35. See generally Chabon v. OpenAl, Civ. A. No. 3:23-cv-04625, compl. (Sept. 8, 2023); Silverman
v. OpenAl, Civ. A. No. 3:23-cv-03416, compl. (N.D. Cal. July 7, 2023); Kadrey v. Meta Plat-
forms, Inc., Civ. A. No. 3:23-cv-03417, compl. (N.D. Cal. July 7, 2023).
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Stable Diffusion, Midjourney, DreamStudio and DeamUp.** Here, the plaintiffs argued that
their ‘names and artistic identities’ are not only confined to specific copyright protected works
but also encompass their entire body of work, allowing the public to recognise art created ‘in
the style’ associated with them. Plaintiffs claim that the ‘knock-off” images produced by these
style-transfer programs dilute the market, mislead consumers, deprive artists of commissions
and fail to be considered as ‘transformative’ since they simply exploit the stolen artistic work
and the inherent value of the name and identities of the plaintiffs. Considering the significant
role that ‘style transfers’ play in many generative Al programs, the decision of the court in this
case is highly anticipated. It is expected to set a critical precedent for visual artists, musicians
and authors, potentially shaping the future of how their work is protected in the context of Al-

generated content.

WEB SCRAPING

‘Web scrapping,’ the automated process of using bots to extract content, dataand HTML code
from websites, marks another significant intersection between emerging digital technologies
and the expanding right of personality. Early cases involving the right of publicity and scraping
technologies emerged from practices by social networking sites, which often aggregated
users’ personally identifiable information to create targeted advertisements or endorsements,
showcasing that a ‘friend’ within one’s network had liked or purchased a product’’. While right
of personality claims historically involved celebrities, models, entertainers or professionals
who had cultivated commercially exploitable value through their efforts, courts analysing social
media PII cases have generally determined that a plaintiff does not need to have developed such
value through personal talent or effort to seek damages. In essence, the right of personality

applied to all individuals, regardless of fame or skill.*®

Over time, right of personality cases, such as Fraley v. Facebook,” a class action that
survived a motion to dismiss and ultimately settled, proved costly or threatening to social
networking sites. To avoid such claims, these platforms turned to consent as a complete defense.
By adding or modifying terms in their service agreements, they secured a license to scrape
and use users’ PII in exchange for access to their platforms, effectively pre-empting right of

personality lawsuits. However, obtaining such consent is not a viable option many generative Al

36.  Andersen v. Stability Al Ltd., Civ. A. No. 3:23-cv-00201, compl. 99 201-222 (N.D. Cal. Jan. 13,
2023) (asserting both statutory and common-law right of publicity claims under California law).

37. Parker v. Hey, Inc., 2017 Cal. Super. LEXIS 609 (Cal. Sup. Ct., S.F. Cnty., Apr. 14, 2017); Fra-
ley v. Facebook, Inc., 830 F. Supp. 2d 785 (N.D. Cal. 2011); Cohen v. Facebook, Inc., 2011 WL
5117164 (N.D. Cal. Oct. 27, 2011); Cohen v. Facebook, Inc., 798 F. Supp. 2d 1090 (N.D. Cal.
2011).

38. Fraley v. Facebook, Inc., 830 F. Supp. 2d 785 (N.D. Cal. 2011).
39. 830 F. Supp. 2d 785 (N.D. Cal. 2011)
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programs. As a result, plaintiffs are now asserting that the mere act of scraping data containing
aspects of an individual’s identity constitutes actionable misappropriation under the right of
personality. The case in re Clearview Al Inc., Consumer Privacy Litigation*’ offers a glimpse
into the future of such claims. Here, Clearview Al, a facial recognition software was sued for
misappropriating three billion images without obtaining consent. This led to the allegation of

violation of the right of personality.

THE CURIOUS CASES OF ARIJIT SINGH AND ANIL KAPOOR - INTERSECTION
OF RIGHT OF PERSONALITY AND GENERATIVE AI IN INDIA

Generative Artificial Intelligence can mimic the likeness or voice of an individual with
higher accuracy through deep learning and can create realistic audio, images and video. This
advent of the use of generative Al has raised significant concerns regarding the protection of
the rights of personality in India. Unauthorised use of personal attributes of Arijit Singh, a well-
known playback singer and Anil Kapoor, an acclaimed Bollywood actor by using generative Al
has brought into forefront the challenges posed by such technologies in protection of personality
rights in India. These cases of unauthorised commercial use of personal attributes of celebrities
by generative Al need to be explored to analyse the broader implications of such technologies

on protection of personality rights, including celebrity rights.

THE CASE OF ARIJIT SINGH
In Arijit Singh v. Codible Ventures LLP and others,*' singer Arijit Singh has been

successful in obtaining an interim relief from the Bombay High Court in a lawsuit involving
infringement of his personality rights. The plaintiff contended that multiple Al platforms have
generated audio and visual content that has mimicked plaintiff’s name, voice, image, caricature,
likeness and other personal attributes. By using advanced algorithms these Al platforms used
text-to-speech software that helped users to convert written text into voice of Arijit Singh.
The unauthorised exploitation of Singh’s persona extended beyond Al platforms. For instance,
a pub in Bangalore used Singh’s name and image to promote an event without his consent.
Additionally, another defendant was selling merchandise featuring Singh’s photograph on
e-commerce websites, while yet another had registered domain names incorporating Singh’s

name (e.g., arijitsingh.com) without authorisation.*

40.  Re Clearview Al Inc., Consumer Privacy Litigation 585 F. Supp. 3d 1111 (N.D. Ill. 2022).

41. Arijit Singh v. Codible Ventures LLP and others, Interim Application (L) No.23560 Of 2024 in
COM IPR Suit (L) No.23443 Of 2024.

42. Vidya, High Court bars illegal exploitation of singer Arijit Singh's personality rights, INDIA
TODAY (Aug. 11, 2024, 10:45 AM), https://www.indiatoday.in/law/story/high-court-bars-ille-
gal-exploitation-of-singer-arijit-singhs-personality-rights-2574748-2024-08-0.
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Counsel for Arijit Singh argued that the singer holds exclusive rights to control and
commercialise his personality traits. The defendants should be restrained to prevent any
potential harm to his reputation. Furthermore, they contended that any unauthorised alteration
or distribution of Singh’s performance, which could damage his reputation, would constitute
a violation of his moral rights under Section 38B of the Copyright Act, 1957.* The defence
argued that the use of Al-generated content fell under the domain of creative expression and
should be protected under the free speech rights. The Court held that the plaintiff had a strong
case against the unauthorised commercial misappropriation of the personality trait of Arijit
Singh. The Court observed that a celebrity’s persona cannot be commercially misappropriated
without obtaining consent in the guise of freedom of speech and expression as well as for
the purpose of writing critique and commentary. The defendants were prohibited from using
the plaintiff’s name, voice, mannerisms, photographs and other personal attributes without his

consent. It also ordered the suspension of URLs bearing Singh’s name.

THE CASE OF ANIL KAPOOR

In Anil Kapoor v. Simply Life India and others,* Anil Kapoor, a prominent actor, filed
a lawsuit to protect his personality rights, including his name, image, likeness, persona and
voice from unauthorised use of the internet. He also claimed right to publicity, copyright in his
dialogues and images and protection under common law against passing off, dilution and unfair
competition. Anil Kapoor, who has appeared in over 100 films and numerous advertisements,
sought to prevent the misuse of his well-known persona. The plaintiff contended that the
defendants used his name, image and likeness without his permission for commercial purposes,
which constituted a violation of his personality rights. The issue of deepfakes was brought into
the suit as a significant aspect of the violation of his personality rights. It was argued that the
unauthorised use of his likeness extended to the creation of his deepfake videos and images.
These deepfakes manipulated Mr Kapoor’s face, voice and other attributes to create content
that appeared to be authentic but was entirely fabricated.*> The Court upheld Anil Kapoor’s
personality rights and granted a permanent injunction against the defendants, restraining them
from using his name, image, likeness, voice or any other attributes of his personality for any
commercial purposes without his prior consent. The Court took into consideration the potential

harm that has been caused to the plaintiff through the unauthorised use of deepfakes. By way

43, Copyright Act, 1957, § 38B, No. 14, Acts of Parliament, 1957 (India).

44. Anil Kapoor v. Simply Life India and others CS(COMM) 652/2023 and [.A. 18237/2023-
18243/2023

45. Jason Nelson, ‘Not Only Me’: Actor Anil Kapoor Wins Al Deepfake Court Case, DECRYPT
(Aug. 11, 2024, 9:30 AM), https://decrypt.co/198256/not-only-me-actor-anil-kapoor-wins-ai-
deepfake-court-case.
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of using deepfakes, a person’s likeness can be digitally altered to create deceptive content.*. In
this way, this precedent acknowledged the role of deepfakes in infringing personality rights of

an individual.

CONCLUSION AND SUGGESTIONS

The accelerated growth of use of Al technologies, especially the application of deepfakes
and generative content, has posed substantial questions in respect of protection of personality
rights. This paper has attempted to understand the balance required to be maintained between
the use of such emerging technologies and the regulatory frameworks intended to protect
individual’s distinctive and unique identity and personality. The analysis suggests an increasing
friction between the future innovative role of Al and the requirement of protecting individual’s
dignity and autonomy. The ability of generative Al to mimic and replicate human likeness
without obtaining license indicate significant risks in respect of protection of personality rights.

This requires a re-evaluation of the prevailing standard of legal protection in this regard.

The interim order of the Delhi High Court on the exploitation of singer Arijit Singh’s
personality rights reinforces the protection of personality rights in India, a concept gaining legal
recognition despite the absence of specific statutory recognition. The interim order serves as
a warning to businesses and individuals against exploiting a person’s identity without explicit
consent. The decision can encourage other celebrities to assert their personality rights more
aggressively, potentially leading to a more regulated use of personal identities in commercial
endeavours. Despite the decision of the court, enforcing personality rights can be challenging.
The digital age, characterised by rapid content dissemination and the difficulty of tracking

unauthorised use, complicates the enforcement of such rights.

The inclusion of deepfakes in the lawsuit involving Anil Kapoor highlighted the need
for expanded protection of personality rights in the digital age. It was argued in the suit that
traditional personality rights must evolve to cover the advanced technological manipulation of
a person’s image and voice, such as through deepfakes, which can have serious reputational
and commercial consequences. This suit will pave the way in respect of the manner in which

judiciary will deal with the issue of digital manipulations and the protection of personality right.

While legal clarifications and pertinent amendments are waited for, concerned artists might
reflect on implementing a collaborative approach with Al developers. Such framework may
include acknowledgement of the contribution of original singer while using Al-generated voice

in creation of musical works as well as other promotional materials. There is a requirement of

46. Sunanda Bharti, /mage Rights Alright—But Can They Trump Established Rights and Doctrines?
Should They?, SPICYIP (Aug. 11, 2024, 10:15 AM), https://spicyip.com/2023/10/image-rights-
alright-but-can-they-trump-established-rights-and-doctrines-should-they.html.
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setting explicit licensing standards that indicate the terms of use, including any limitations, the
duration of the license and any other relevant conditions. In addition to that, acquiring clear
and unambiguous consent from the concerned singer is a key requirement. Implementation
of a definite royalty payment system becomes crucial in ensuring the commercial success and
use of the Al-generated content. Finally, transparency should be ensured by providing explicit
disclaimers whenever Al-generated voices are used. Based on sound ethical principles, this
approach can strive to maintain an equilibrium between technological advancement and

safeguarding of the rights of artists and celebrities.
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CROSS -BORDER INSOLVENCY AND JUDICIAL
COOPERATION: NAVIGATING LEGAL CHALLENGES
AND HARMONISING PRACTICES

Neelanjan Barat!
Dr. Rashmi K S?

INTRODUCTION

The potential for enterprises to collapse is one of the economic realities. This failing has
the potential to have cascading effects on the economy and adversely impacts the interests
of stakeholders, including creditors. Nevertheless, a strong insolvency law framework
can mitigate the effect. Businesses that operate within a secure regulatory environment
will encounter the least amount of difficulty in resolving insolvency. Consequently, it is
unsurprising that the World Bank examines regulations for insolvency resolution as one of the
ten areas for comparing and evaluating the convenience of doing business across economies.’
As economies worldwide become increasingly interconnected and interdependent, they must
devise strategies to confront the obstacles posed by cross-border regulations. Businesses now
frequently conduct operations across multiple jurisdictions. In such instances, the resolution
of insolvency becomes more intricate. Since the mid-20th century, laws concerning cross-
border insolvency have become increasingly significant and prominent. The situation in
which an insolvent debtor trades, or has assets or creditors, in more than one jurisdiction is
addressed by such laws. On the one hand, sovereign national laws enable countries to enforce
their national regulations and exercise jurisdiction over businesses that operate within their
respective territories.* This territorialism provides jurisdictional creditors with a reasonable
degree of certainty; however, it has the potential to be unjust to a number of parties in any other
international proceeding. However, in order to maintain their appeal to foreign investment and
to ensure that their national businesses receive reciprocal courtesy, countries have reluctantly
conceded some ground in order to facilitate a seamless resolution of insolvencies that are

dispersed across multiple countries. This universalism enables creditors to concentrate on

1. Ph.D. Scholar, Alliance School of Law, Alliance University, Bengaluru.
2. Associate Professor, Alliance School of Law, Alliance University, Bengaluru.

3. Misra, Priya, and Adam Feibelman, The Institutional Challenges of a Cross-Border Insolvency
Regime, 2 CORP. AND BUS. LJ, 329 (2021).

4, Das, Ishita. “The Need for Implementing a Cross-Border Insolvency Regime within the Insol-
vency and Bankruptcy Code, 2016.” Vikalpa 45.2 (2020): 104-114.
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economic principles during the decision-making process for reorganisation and liquidation,
rather than on the “arbitrage inherent in a world of multiple legal systems” with varying degrees
of maturity and certainty.’

The principles of cross-border insolvency that have been implemented by numerous
countries worldwide have facilitated this. The United Nations Commission on International
Trade Law (UNCITRAL) has been a leader in the global standardisation of the regulatory
framework for cross-border insolvency. It has developed a model law for the same, which
has been embraced by numerous countries. An insolvency regime that is both effective and
efficient should strive to accomplish specific key objectives, including the following: the
maximisation of asset value, the establishment of clear rules for the ranking of priority claims,
the recognition of existing creditor rights, the establishment of a framework for cross-border
insolvency, the provision for timely, efficient, and impartial resolution of insolvency, and the
equitable treatment of similarly situated creditors. A transparent and predictable insolvency
law should also be in place, with incentives for the gathering and dispensing of information.
A critical objective of any effective insolvency regime is the establishment of a framework for
cross-border insolvency. In order to facilitate the provision of assistance in the administration
of'insolvency proceedings that originate in a foreign country and promote coordination between
jurisdictions, insolvency laws should establish regulations on cross-border insolvency, which

includes the recognition of foreign proceedings.®

In recent times, India has been making progress in the implementation of insolvency
resolution regulations. Indeed, the Insolvency and Bankruptcy Code, 2016 (IBC) has been
a substantial stride towards the modernisation of insolvency law in India. Nevertheless, the
Code does not provide a comprehensive framework for cross-border insolvency. Certainly,
two sections offer guidance; however, their scope and application are grossly inadequate. A
current endeavour is ongoing to implement modifications to the Code in order to establish a

comprehensive regulatory framework for cross-border insolvency.’

THE UNCITRAL MODEL LAW ON CROSS BORDER INSOLVENCY
The UNCITRAL Model Law on Cross Border Insolvency, 1997 was developed by the United

Nations Commission on International Trade Law in 1997 with the intention of developing an

efficient way for dealing with instances that include insolvency that occurs across international

5. Shukla, Sudhaker, and Kokila Jayaram. “Cross border insolvency.” (2021).

6. Sikri, A. K., Cross border insolvency: Court-to-court cooperation, 51 JOURNAL OF THE IN-
DIAN LAW INSTITUTE, 467-493 (2009).

7. Feibelman, Adam, and Priya Misra., The Institutional Challenges of a Cross-Border Insolvency
Regime, ARIZONA ST. UNIV. COMMERCIAL AND BUSINESS LAW JOURNAL (2021).
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borders. At its thirteenth session, which took place in Vienna on May 30, 1997, the United
Nations Commission on International Trade Law (UNCITRAL) approved the Model Law. “In
order to facilitate the coordination and settlement of complex insolvency situations that occur
across international borders, states have the ability to incorporate the Model Law into their
own domestic legal systems. In contrast to a convention established by the United Nations, the
Model Law does not mandate that a state must inform the United Nations or any other states
of its intention to put it into effect upon its implementation. As of this moment, forty-four
states have incorporated the Model Law into their own domestic legal systems, albeit to various
degrees. It is interesting to note that the Model Law does not mandate the required unification

of the substantive domestic legislation of the many states that are adopting it.””

Access, recognition, relief (help), and collaboration are the four components that are
proposed as a means of facilitating the process of cross-border bankruptcy resolution. There
are five chapters that make up the Model Law. These subheadings cover general provisions, the
access of foreign representatives and creditors to courts in a state, the recognition of foreign
proceedings and relief, cooperation with foreign courts and foreign representatives, and the

procedure to deal with concurrent proceedings.’

An international main proceeding and an international non-main proceeding are both
recognised by the Model Law as distinct types of processes. In this study, these ideas are
discussed in greater depth than they were previously. In a nutshell, A foreign main proceeding
is one that occurs in the country where the main business or assets in which the debtor has the
“centre of its main interests.” In the event that the debtor has a “establishment,” a foreign non-
main procedure is a foreign process that is distinct from the foreign main proceeding taken
in another country. It is possible to determine the “centre of main interests” with the help of
the Model Law, which offers direction in this regard. “In addition, the Model Law defines
“establishment” as a place of operations where the debtor engages in a non-transitory economic
activity using human means and commodities or services. This definition is included for the
purpose of recognising a foreign non-main proceeding with the intention of recognising it.
In addition, the Model Law has a public policy exemption, which states that courts in a state
have the authority to refuse to take an action that is authorised by the Model Law if taking
such an action would be “manifestly contrary to the public policy” of that state. Following
the incorporation of the Model Law into their own domestic legal systems, states have made

modifications that they see as being appropriate for their respective jurisdictions. By way of

8. Rout, Ipsita. Universalism v. Territorialism: A plethora of issues in cross border insolvency
across jurisdictions and local laws, 2 INDIAN JL & LEGAL RSCH, 1 (2021)

9. Sharma, Sadhak, Cross Border Insolvency Mechanism in India: The Need to Adopt UNCITRAL
Model Law, 1 INT’L JL MGMT. & HUMAN, 376 (2021).
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illustration, the phrase “manifestly” in the public policy exemption that was addressed before is
not included in the domestic legislation of nations like Singapore, but countries like the United

States of America and the United Kingdom have made the decision to include it.”"

STATUS OF CROSS BORDER INSOLVENCY IN INDIA

India’s insolvency system underwent a total makeover not so long ago. Approved on
December 15, 2016, the Insolvency and Bankruptcy Code, 2016 (“Code’’) combined many laws
pertaining to insolvency resolution of businesses, partnerships, and individuals. The Code now
covers corporate entities only; the clauses pertaining to partnerships and individuals are not yet
published. Though the Code is new, changes, rules, and court interpretation have been greatly
helping it to evolve. The Code now has two sections helping with cross-border bankruptcy

conflicts:

Agreements with other nations: Under Section 234 of the Code, the Central Government
could sign an agreement with the Government of another nation for Code implementation.
Furthermore, the Central Government may instruct the execution of the Code’s provisions
in respect to assets or property of a corporate debtor or an individual, including a personal

guarantor of a corporate debtor, located outside India under a reciprocal arrangement.'!

Letter of request: Section 235 of the Code allows the resolution professional, liquidator,
or bankruptcy trustee to apply to the NCLT when evidence or action pertaining to assets of a
corporate debtor located outside India is needed in relation to an insolvency resolving process.
Should the NCLT decide it appropriate, it might send a letter of request to a court or another
authority of a nation to whom a reciprocal arrangement has been agreed upon based on Section
234 of the Code.!> “While the addition of Sections 234 and 235 in the Code was meant to help
to resolve cross-border insolvencies, it was noted that no actions had been done to properly
apply the inter-government accords. An order of the NCLT in a cross-border bankruptcy case
as of today would not be directly accepted or followed in any other nation. Moreover, even in
circumstances of notification, these clauses fall short in sufficiently addressing the complex
problems resulting from cross-border bankruptcy events. Given this, on October 16, 2018 the

Insolvency Law Committee (also known as Committee) sent in a Report recommending the

10. Godwin, Andrew, Risham Garg, and Debaranjan Goswami, Cross-border insolvency law in In-
dia: Are the principles of comity of courts and inherent common law jurisdiction relevant? 32
INTERNATIONAL INSOLVENCY REVIEW, 228-252 (2023)

11. S., Gayathri; N., Aieshwaryaa. “Analysing the Contours of Cross-Border Insolvency within the
Indian Legal Framework.” 2 INDIAN JL & LEGAL RSCH. 5 (2023): 1.

12. Ramesh, K. A. N. N. A. N., Cross-Border Insolvencies: A New Paradigm, 6 INTERNATIONAL
ASSOCIATION OF INSOLVENCY REGULATORS’ ANNUAL CONFERENCE AND GEN-
ERAL MEETING, SINGAPORE, (2016)
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Model Law (also known as Draft Provisions) be included into the Code. The Draft Provisions
include several changes and variants of the Model Law as judged required by the Committee in
the Indian setting.”"?

LEGAL FRAMEWORK IN USA

There are crucial requirements that apply to situations of insolvency that include many
countries that are included in Chapter 15 of the United States Bankruptcy Code. The Bankruptcy
Abuse Prevention and Consumer Protection Act of 2005 Established Chapter 15, which
effectively replaced Section 304 of the Bankruptcy Code. This was accomplished through
the implementation of Chapter 15. This modification was made in order to bring the legal
framework of the United States of America into conformity with the UNCITRAL Model Law.
When this measure is implemented, it is necessary to have a synchronised interpretation with
other jurisdictions that have also accepted the Model Law. This will help to promote a unified
legal framework for situations involving insolvency that occur across international borders.'
An all-encompassing strategy is clearly demonstrated by the legislative objectives that are
defined in Chapter 15. “The major purpose is to encourage collaboration between local courts
in the United States, relevant stakeholders, and international courts and competent authorities
that are involved in bankruptcy cases that include several countries. In addition, it seeks to
build a framework of legal clarity, encourage principles of justice and efficiency, protect the
interests of all relevant parties, maximise the value of the debtor’s assets, and make it easier for
financially troubled businesses to successfully recover from their financial predicaments.The
approval of the UNCITRAL Model Law by the United States of America in October of 2005
is an accomplishment that deserves recognition. It is essential to realise that the United States
of America considers key court hearings to be ancillary, underlining the role that they play in
providing assistance during the principal procedure. As a legislative structure that encourages
collaboration between US and foreign courts and their respective officials, Chapter 15 of the
United States Bankruptcy Code serves as a framework for the administration of bankruptcy
proceedings. In order to help debtors in maximising the value of their assets, its major purpose

is to provide assistance."

The failure of Lehman Brothers in 2008 was a key event that provided the impetus for a

financial crisis that affected the whole world. This dilemma was finally resolved by the United

13. Arora, Dakshita, Cross Border Insolvency in India and the Adoption of UNCITRAL Model Law:
A Comprehensive Analysis, 2 INDIAN JL & LEGAL RSCH. (2021)

14. Spigelman, James, Cross-Border Insolvency: Cooperation or Conflict? 83 AUSTRALIAN LAW
JOURNAL 44-55 (2009)

15. Mason, Rosalind. “Cross-border insolvency and legal transnationalisation.” INTERNATION-
AL INSOLVENCY REVIEW 21.2 (2012): 105-126.
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States Bankruptcy Court’s decision to recognise Chapter 15 as a valid source of bankruptcy
protection. As a consequence of the execution of this legal manoeuvre, the process of
coordinating the assets of Lehman Brothers on a worldwide scale became more simplified,
which finally led to a resolution that was more effective. In the Indian Journal of Law and Legal
Research, the decision was analysed, and it was found to have important ramifications for the
administration of the insolvency of the financial behemoth on a worldwide scale. Not only did it
make it possible to handle the problem in a more expedient manner, but it also made certain that
assets were distributed to creditors all over the world in a more equal manner. In the aftermath
of the fall of Lehman Brothers, Chapter 15 of the financial crisis played a significant part in the
inefficient management of the aftermath. It has brought to light the significance of adopting a
coordinated and equitable strategy in order to address the multiple problems that have arisen as

a result of this unprecedented financial crisis.'

However, it is essential to take into consideration that Chapter 15 has a subtle exception
that is described in detail. Interim and non-judicial processes that have been allowed by a court
are now included in the expansion of the scope of foreign cases that are eligible for recognition
by the United States of America. The availability of inclusiveness makes it possible for
administrators from other nations, who are otherwise working without cross-border systems, to
pursue recognition in the United States.”'” The United States of America maintains a posture
that rejects any type of discriminatory treatment towards its debtors in the absence of reciprocal

recognition, despite the fact that it is committed to openness.

LEGAL FRAMEWORK OF SINGAPORE

In the field of cross-border bankruptcy, Singapore has changed significantly from a territorial
approach to the acceptance of some universalism aspects. Under some conditions, a foreign
unregistered corporation might be “wounded up” in Singapore in line with the present legal
system. Included are the following: incapacity to meet the outstanding debt, stop of commercial
activity, lack of a physical Singaporean establishment, or dissolution. This clause still applies in
case the firm dissolves in its place of incorporation, therefore facilitating concurrent procedures.
Engaging the courts in Singapore is crucial to name a liquidator who will act as the representation
in Singapore when a company incorporated in another country starts winding-up procedures in

their home country. The appointed liquidator is obliged to use newspaper ads to notify creditors

16. McCormack, Gerard, and Wan Wai Yee. “The UNCITRAL model law on cross-border insolvency
comes of age: new times or new paradigms.” TEX. INT’L LJ 54 (2018): 273.
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in nations where the business functioned before the dissolution processes. This notice helps

creditors to submit their claims within the specified period before asset liquidation.'®

Notwithstanding the geographical basis of bankruptcy rules, the courts in Singapore
are ready to let international liquidators within the legal system. “Notwithstanding certain
restrictions deriving from the lack of local bankruptcy procedures, the courts have acknowledged
the jurisdiction of foreign liquidators in instances such China Union Lines Ltd. v. American
Marine Underwriters Inc. and Tohru Motobayashi v. Official Receiver. Recent court
decisions, such as Beluga Chartering and RBG Resources Plc. v. Credit Lyonnais, highlight
the cooperative approach the Singaporean courts have embraced. The way Section 377(3)(c)
was construed in the Beluga Chartering—as an obligatory rather than a discretionary clause—
showcased the courts’ dedication to fostering collaboration. Furthermore, the case of RBG
Resources Plc. v. Banque Cantonale Vaudoise made clear that, independent of the nationality
of the creditors, the phrase “local creditors™ as defined in Section 340 covers debts acquired in
Singapore. This decision virtually removes any discriminatory treatment directed between local
and international creditors."

To protect the rights of financial creditors in cross-border circumstances, Singapore has
constantly followed the territoriality theory. But the city-state’s transformation into a major
worldwide financial market needed a pragmatic shift to a modified universalist model. Adopting
the UNCITRAL Model Law on Cross-Border Insolvency in 2017 marks a major turning point
for Singapore; the Act was approved in 2018. This choice clearly signalled the change.”” The
ruling shows Singapore’s ability to adapt and react to the shifting dynamics of international
bankruptcy considering several elements. Ultimately, since Singapore has moved from
territoriality to universalism, the author’s choice to look at the cross-border bankruptcy legal
system reflects the nation’s will to effectively resolve cross-border insolvencies. The change
clearly shows Singapore’s proactive commitment to match its legal framework with global

norms, therefore addressing the issues of local and international creditors.

LEGAL FRAMEWORK IN AUSTRALIA

Australia revised its insolvency laws significantly in 2008 using a modified form of the
UNCITRAL Model Law. The above-described legal framework is made of important elements

18. Chan, Sek Keong. “Cross-Border Insolvency Issues Affecting Singapore.” Singapore Academy
of Law Journal 23.2 (2011): 413-433.
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that support the national approach to cross-border insolvency processes. One interesting aspect
is the inclusion of clauses allowing the recognition of international insolvency processes. This
is a necessary step towards encouraging worldwide cooperation and standardizing the handling

of disputes involving companies across several countries.?!

Foreign delegates seeking recognition are subject to strict eligibility standards developed
under this legislative framework. This ensures that clear instructions control the recognition
process, therefore encouraging equity and openness. Particularly focused on guaranteeing
fair treatment for local and foreign creditors, the Act gives creditors’ rights great priority. The
shown commitment to equality is in line with world standards and helps to resolve cross-border
bankruptcy issues in more uniform and fair manner.A key component of Australia’s cross-border
bankruptcy rules is their encouragement of collaboration and coordination between Australian
courts and officials and those abroad. The cooperation effort aims to eliminate duplications,
improve communication across borders, and streamline procedures. Australia wants to build a
legal system that supports an internationalised approach to bankruptcy and efficiently resolves

the complexity of contemporary company structures.?

Significant financial losses followed the collapse of well-known Australian insurer HIH
Insurance in 2001. The Australian Court took a major ruling acknowledging international
insolvency procedures and pushing cooperation with foreign officials. It helped global asset
aggregation to be established, therefore enhancing creditor recovery worldwide. Furthermore,
the decision set a standard for the encouragement of better cooperation among Australian
and foreign courts in the efficient handling of cross-border bankruptcy proceedings. Apart
from addressing the issues arising from the fall-through of HIH Insurance, the previous
innovative choice laid the groundwork for international cooperation in such financial crises.
Finally, the author chose Australia’s law on cross-border insolvency because Australia’s choice
to adopt the modified UNCITRAL Model Law shows a proactive attitude to improving its legal
framework for managing cross-border insolvency cases, which is a fundamental component
of the Indian legal system. These important elements highlight Australia’s involvement in
the global bankruptcy scene by proving a dedication to equality, cooperation, and effective

problem-solving.?
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RECOMMENDATIONS OF THE INSOLVENCY LAW COMMITTEE REPORT
Recognition of Foreign Proceedings

Any judicial or administrative procedure that takes place in a foreign nation in accordance
with a law that pertains to insolvency is referred to as a foreign proceeding. The assets and
affairs of the corporate debtor are placed under the control or supervision of a foreign court
for the purpose of reorganisation or liquidation while the procedure is being conducted in a
foreign jurisdiction. There are two categories of foreign proceedings that are highlighted in the
Draft Provisions: foreign main proceedings and foreign non-main procedures. The amount of
control that a jurisdiction has over the process of insolvency resolution, as well as the type and
scope of relief that the National Company Law Tribunal (NCLT) can give in connection to the
proceedings that are taking place in another country, are both determined by this distinction.
In addition, as will be elaborated upon in the following discourse, the National Company Law
Tribunal (NCLT) has the authority to provide required relief in the event of a foreign main

process and non-mandatory relief in the event of a foreign non-main proceeding.*

Proceedings that are considered to be foreign main proceedings are those that are initiated
in the jurisdiction in which the corporate debtor has its centre of major interests (also known as
“COMI”). The COMI is one of the topics that has been the subject of the most intense controversy
since the Model Law was enacted. The Draft Provisions offer direction for the determination
of the COMI, which includes the following: the assumption is that the jurisdiction in which the
corporate debtor’s registered office is located is the jurisdiction in which the corporate debtor’s

COMI is located, unless there is evidence to the contrary.

Mandatory and Non-Mandatory Relief

When a moratorium is in place, it guarantees that the assets of the corporate debtor will be
safeguarded for the duration of the bankruptcy procedures. Because the assets of the corporate
debtor may be located in more than one legal jurisdiction, the establishment of a moratorium
is of utmost significance in proceedings pertaining to bankruptcy that takes place across
international borders. In accordance with the characteristics of the international process, the

Draft Provisions include both obligatory and non-mandatory reliefs at their disposal.?

In the event that the National Company Law Tribunal (NCLT) concludes that the foreign
procedure is a foreign main proceeding, it is required to provide obligatory relief by announcing

a moratorium on the following:The filing of lawsuits or the continuing of lawsuits or actions

24.  Jilani, Wajahat Monaf. “The Insolvency and Bankruptcy Code: Challenges and reforms.” RG-
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Rev. (2021): 22.
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that are already in progress against the corporate debtor, including the enforcement of any
judgement, decision, or order in any court of law, tribunal, arbitration panel, or other authority;
in the event that the corporate debtor transfers, encumbers, alienates, or otherwise disposes
of any of its assets or any legal right or beneficial interest therein; Any action taken by the
corporate debtor to foreclose, recover, or enforce any security interest created by the corporate
debtor in relation to its property, including any action taken in accordance with the Securitisation
and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002; The
recovery of any property by an owner or lessor in situations where the property in question is

occupied by or in possession of the corporate debtor.

Through the implementation of a moratorium, the corporate debtor is prevented from
engaging in the actions that have been specified above. A moratorium of this kind is automatically
imposed in the event that a foreign main proceeding is taken into consideration. It is made clear
in the Draft Provisions that the moratorium that will be imposed will be comparable to the

moratorium.?®

In the event that the National Company Law Tribunal (NCLT) concludes that there is a
foreign non-main process, it has the authority to impose a moratorium on the features that are
emphasised in paragraphs above, as it sees proper. Additionally, the National Company Law
Tribunal (NCLT) can authorize the distribution of a corporate debtor’s assets located in India
to the foreign representative, or another person appointed by the NCLT, if a foreign process,
whether main or non-main, is recognized. On the other hand, in order for the National Company
Law Tribunal to issue such an order, it must be fulfilled that the interests of creditors in India

are appropriately protected.”’

Concurrent Acts and Procedures

In the Draft Provisions, there are three scenarios that are envisioned for concurrent
bankruptcy procedures across international borders: recognition of the major proceeding from
a foreign country. In the event that a case is recognised as a foreign primary proceeding, any
procedure may be initiated in accordance with the Code if the corporate debtor possesses assets
in India. i. The assets of the corporate debtor that are located in India will be the only ones that
are subject to this procedure. A process of this nature would be subject to the framework for
cooperation and coordination of proceedings when it is applicable. ii. Conducting activities
simultaneously — In the event that an application for recognition of a foreign proceeding is

received after a procedure has already begun under the Code, any nonmandatory relief that

26. Thomas, Susan, ed. Insolvency and bankruptcy reforms in India. Springer, 2022.
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is provided by the NCLT with regard to the foreign proceeding must be consistent with the

proceedings that are being conducted under the Code.?®

Public Policy

The Draft Provisions include a broad public policy exemption right from the beginning of
the legislative process. Because of this exemption, the National Company Law Tribunal has
the authority to decline to take an action that would otherwise be authorised under the Draft
Provisions if the conduct in question is obviously in conflict with the national policy of India.
In addition, the Central Government has been granted the authority to submit a petition to the
National Company Law Tribunal in the event that a conduct that is authorised by the Draft
Provisions is deemed to be plainly adverse to the national policy of India. As was mentioned
before, the Model Law includes a provision that stipulates this public policy exemption, which
has been embraced by countries to varied degrees. By way of illustration, the phrase “manifestly”
in the public policy exemption that was addressed before is not included in the domestic law of
countries like Singapore, but nations like the United States of America and the United Kingdom

have made the decision to include it.

The courts in the United States have acknowledged that the public policy exception should
be utilised in a limited capacity and should only be invoked in the most exceptional of situations.
The High Court of Singapore has made the decision that because the word “manifestly” was not
included in the Model Law when it was being adopted, Singapore is subject to a lower bar of
judgement when it comes to determining whether or not an activity is against the public policy
of the country. A definition of what comprises public policy has not been tried to be included in
the Draft Provisions draft. Given the history of jurisprudence of ‘public policy’ in the context
of arbitration law, it is not yet clear how the public policy exception will be read by courts in
the Indian context. Given this, it is reasonable to anticipate that the exception will be subject to

a variety of interpretations from the courts.

CONCLUSION

The implementation of the Model Law in the Indian context is not devoid of its own set of
hurdles and difficulties. To begin, the provisions that are now being droughted include a public
policy exemption that is in accordance with the Model Law. In accordance with this exception,
the Authority has the authority to decline to take an action that would otherwise be authorised
by the proposed provisions if the action in question is obviously in conflict with the public
policy of India. The ILC, on the other hand, has not made any attempt to define what exactly

constituted public policy. The way in which Indian courts would arrive at their interpretation of

28. Manhas, Anupam. “Corporate Insolvency Laws: A Critical Analysis.” Issue 4 Int’l JL Mgmt. &
Human. 5 (2022): 1378.

[27]



LEX ET MUTATIO: LAW AND SOCIAL TRANSFORMATION VOLUME IV

the public policy exception is not predictable. The ILC has the ability to provide a more precise
definition of the public policy exception, highlighting the limited scope of the exemption
through the statute itself.

It’s worth noting that the government hasn’t demonstrated any urgency or inclination to
implement the proposed section on cross-border insolvency. This could be an acknowledgment
that, without detailed subordinate legislation outlining the procedural specifics, adding the new
section to the Code would be incomplete and lead to more confusion than benefits. Furthermore,
during the process of draughting the rules and regulations, it is possible that the necessity for
small adjustments to be made in the proposed section of the Code will be recognised. These
adjustments can be made in advance. The Model Law should serve as a guide for the subordinate
laws, and it should be consistent with that objective. As far as possible, it is recommended
that departures from the standard text be kept to a minimum. This will help to ensure that the
national legislation is as open and accessible to consumers from other countries as is humanly

practicable.

On the basis of its adaptability, the Model Law is being supported by a significant number
of people. In spite of this, the most significant problem is that it is more of a procedural law
than a substantive one, which allows for customising possibilities. Such a degree of adaptability
appears to be detrimental to the goal of achieving harmonisation across different jurisdictions.
There is a possibility that India may continue to have difficulties in engaging in cooperative
endeavours with nations that have not yet implemented the Model Law, even after it has been
adopted. “If in a corporate insolvency resolution process or liquidation process, the assets and
properties of the CD (corporate debtor) are situated in multiple jurisdictions or in particular in
both the countries (countries who have adopted the Model Law and the countries who have not
adopted) then it would be very difficult to proceed for the insolvency resolution process under

the proposed draft legislation.”

In addition, the absence of a unified international contract law for international contracts
in India presents a problem for the resolution of disputes pertaining to international contracts.
Included in this category are contracts for foreign sales, contracts using Incoterms defined by
the foreign Chamber of Commerce (ICC), contracts for insurance, and contracts that contain
arbitration clauses. Furthermore, India has not ratified the United Nations Convention on
Contracts for the International Sale of Goods (CISG), which is a piece of international law. If
there is a breach of contract with the Indian CD, and the other party is a party to the CISG, and
the jurisdiction is with the nation that is a member of the CISG, then the resolution of those

issues may take a significant amount of time.
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In light of the fact that India is on the verge of implementing a fundamental shift in the
manner in which it will manage cross-border insolvency, it is high time that the country started
putting more of an emphasis on capacity development for advocates, insolvency professionals,
and other individuals who are involved in an insolvency process. “The NCLT members should

be given exposure to the interpretation of Model Law on cross border insolvency.”

The MCA formed the Cross Border Insolvency Rules and Regulations Committee (CBIRC)
in January 2020. Dr. K. P. Krishnan was appointed as the committee’s chairman. The committee’s
mission was to examine the report of the Insolvency and Liquidation Committee (ILC) and
to provide recommendations about the rules and regulations that would ensure the smooth
operation of the planned cross-border insolvency. In June of 2020, the committee presented its
report to the MCA, in which it included suggestions on draft rules, regulations, and notifications
for matters pertaining to insolvency that occurred across international borders. In addition to
this, it has proposed a few modifications to the suggestions that were made by the ILC in
relation to the Draft Part Z. Through a notification dated November 24, 2021, the Ministry of
Civil Affairs (MCA) had also requested public feedback on Draft Part Z, in addition to other
suggested revisions that were mentioned in the notice. One may say that the revision of the Indian
Business Code (IBC) to include a complete framework and the implementation of additional
laws and regulations for cross-border bankruptcy will signal a significant transformation in

Indian insolvency law, bringing it on line with mature regimes throughout the world.
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BUSINESS RESPONSIBILITY SUSTAINABILITY REPORTING:
THE REALITY IN INDIA

Pranav Agrawal'

INTRODUCTION

Businesses were traditionally made to be a wealth making organization as told by the famous
economist Milton Friedman that the social responsibility of a business is making wealth for
the owners of such business. But there has been a paradigm which came into observation just
when the humankind was hit by the biggest travesty it had yet faced, the Covid-19 pandemic
when the world came to a stop from all the commercial races we were having and gave all of
us some time to think what the main objective is a big corporation like Apple Inc. or Walmart.
Is it just making profits for the shareholders? Is it just giving products to the end consumer?
The companies world-wide were in this dilemma that whether does the companies who have
somewhat big impact on the environment and are one of the reasons for the climate change,
should they also be looking and sustainability and giving back to the society from which they
had taken so much. There had been discussion on these topics since the early 2000s but there
was never an official statement given by a group of organization about it and there was no effort
in changing what was so called primary goal of the company which was to provide profits to the
shareholders. This pandemic fast tracked the process of reaching to the new and more correct to

the modern definition of what should be the goal of a corporation in the modern world.

The Business Roundtable which is an organisation of many CEOs of the top multinationals
with 181 signatories and they in 2019 changed the purpose of a corporation and tilted it to a
more stakeholder satisfaction route. They think that Businesses are important to the economy
as they create jobs, produce goods and services, and support economic growth. The companies
should commit more to delivering value to their customers, investing in their employees, treating
suppliers fairly and ethically, supporting their communities, and generating long-term value for
their shareholders. All stakeholders are essential, and companies are committed to delivering
value to all of them for the future success of their businesses, communities, and country.” Not

only BRT but also the world economic forum® and many other global forums are agreeing to

1. 5% Year BBALLB Student, Alliance School of Law, Alliance University, Bengaluru
2. BusiNEss ROUND TaBLE, https://opportunity.businessroundtable.org/ourcommitment/, (last visit-
ed 20 July 2024)

3. MINISTRY OF CORPORATE AFFAIRS, https://www.mca.gov.in/Ministry/pdf/BRR _11082020.pdf,
(last visited 20 July 2024)
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the stakeholder capitalisation policy where the stakeholders of the companies should be given
a priority over the profits. Thus, to see that the companies are on the right track of achieving
sustainability we needed a way in which we can calculate the impact of the companies on the
environment as to how much they are impacting the environment and are they taking any steps
to see that they reinvest some of the profit back to the environment so that they can maintain the
environment in such a way that it is sustainable thus to keep a check on this the governments
of various countries introduced integrated reporting systems in which the companies had to
mention the sustainability principles which were followed by their company, like how are they
trying to decrease their carbon footprint, how are they contributing to their community, how

are they planning to reach higher level of sustainability in future.

India being one of the pioneers of the concept of Corporate Social Responsibility, which
find a mention in the old scriptures like the concept of vasudhaiva kutumbakam, did not show
any lax in coming up with a new way of reporting the sustainability reporting, on 10 May
2021 the Security Exchange Board of India (SEBI) came up with the notification making it
mandatory for the Top 1000 companies (as per market capitalization) need to follow the process
of Business Responsibility and Sustainability Reporting for the purpose of reporting. This was
not a sudden change which the companies did not see coming, India had started this concept
of integrated and sustainability reporting back in 2009 by the way of Economic and Social
Governance, it was not a rabbit’s leap rather the current BRSR is a result of the small tortoise
steps taken by the Ministry of Corporate Affairs form more than a decade, thus it was not a
shock to the Indian top 1000 companies.

MEANING AND NEED OF SUSTAINABILITY REPORTING
Sustainability Reporting

Sustainability is a term which has been in vogue since the last half century, though the term
sustainability was coined in the year 1713 when it was used in the German forestry circles,
the credit for coining this term goes to a German accountant (which is quite relevant when
we talk about sustainability reporting) Hans Carl von Carlowitz*. But the term got its share of
recognition only after the 1972 United Nation Human Environment conference in Stockholm,
Sweden® when all the nations for the first time took a stance of recognizing that the climate
change and ozone layer depletion is real, and they need to take some steps so that the earth is

given to the future generation in an equal if not better condition. Thus, the nations consented

4. Jacobus A. Du Pisani Sustainable development — historical roots of the concept, 3 TAYLOR AND
Francis ENVIRONMENTAL SCIENCES, 83-96, (2006)

5. UNITED NATIONS, https://www.un.org/en/conferences/environment#:~:text=The%20history%20
of%20susta inable %20development, the%20issue%200%20the%20environment. (last visited
21 July 2024)
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to the concept of sustainable development which means to develop in such a fashion that there
is no, or negligible loss caused to nature and even if done then it should be compensated to
the environment in some other way to maintain the balance between development and the
environment. Thus, sustainability became one of the main goals of the nation’s when they talk
about environmental issues furthering this in 2015 the countries in the United Nation general
meeting on 25 September adopted sustainable development goals these goals are set to be
achieved by 2030 and the 193 member countries of the United Nations have been since working
to further these goals. The corporates being one of the big members of the society also had to
adopt sustainability measures to give back to the society what they have taken from it thus
the concept of corporate sustainability came up which is defined as the commitment of the
companies to improve the quality of life among the employees and the members of society and
making economic development in a sustainable development, by World Business Council for
Sustainable Development®.

Sustainable reporting/ integrated reporting is also one of the way in which the companies
are helping to further the sustainable goals as sustainable reporting is defined as reporting for the
purpose of being accountable to the stakeholders regarding the sustainable goals by the Global
reporting initiative’ it is also defined as the disclosure and communication of the economic,
social and environmental goals and how the company is working to achieve these set of goals®
it enables companies to be more transparent towards their stakeholders and it helps the society
and the government to observe whether the company is working for a sustainable future. It
like the normal reporting puts a sense of accountability on the companies and that they have to

achieve some set of goals both economic and environment.

The main factors that push the company for using sustainability reporting (other than India,

since it is mandatory in India):

* Good Reputation among the stakeholders: Goodwill and word of mouth are very
important for a steady growth of a company and increased transparency in reporting

system are great for a better reputation as proved in many studies °.

6. Priyanka Aggarwal, Sustainability Reporting and its Impact on Corporate Financial Perfor-
mance: A Literature Review. 4 INDIAN JOURNAL OF COMMERCE AND MANAGEMENT STUDIES,
51-59 (2022).

7. 1d.
8. BostoN COLLEGE CENTER OF CORPORATE CITIZENSHIP, https://ccc.be.edu/content/ccc/research/
cor porate-citizenship-news-and-topics/sustainability-reporting.html#:~:text=Sustainabili-

ty%20reporting%20is% 20the%20disclosure, a%20company’s%20progress%20towards%20
them. (last visited 21 July 2024)

9. ERNST & YOUNG, https://www.eticanews.it/wp-content/uploads/2013/05/report-value-of-sus-
tainability.pdf, (last visited 20 July 2024)
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* Meeting the expectation: It helps in increment of employee loyalty and retention rates
and positively impacts the whole firm.

» Improved capital access: As increased transparency and working for the society pleases

the investors thus getting money out of their pockets is easier.

* Increased efficiency and waste reduction: the companies when start work to achieve
sustainability they reduce the amount of waste they are producing and become more

efficient to maintain the sustainability.

* Emphasizes the link between the financial and non-financial performance aspect of the

companies.

* Increases the scope of reporting as it gives a clearer view of how the company should
function in the future, it gives a greater viewing angle to the decision makers of the

company.

If we take the real-life example, we can see the reports of companies like apple where they
have reported the plan on how they are going to decrease their carbon footprint by using greener
material and using a better and more energy efficient way of transportation of their good across
the globe and how are they going to make their plants 100% energy efficient in the future.!”

The theoretical background of sustainability reporting and corporate sustainability

The concept of sustainability reporting is a relatively novice concept, but it finds it roots in
the very basic theories of corporate social responsibility or rather corporate governance, these

arc:

1. Legitimacy Theory: As the name suggests it makes talks about when the company is
considered to be legitimate to the society, as per this theory the corporation is a part of
the society in which it is established and thus should pay attention to the norms which
are laid down by the society. It basically talks about the acceptance of a body corporate
into a community and now with multinationals it has become an even bigger challenge
as every other community has its own norms which need to be followed in that area
to gain legitimacy. Thus, it says that the value system of that country should be in
harmony with the value system of the body corporate which can be easily achieved

with the instruments of sustainability reporting''.

10.  AppLE INC. https://www.apple.com/environment/reports/docs/Apple Environmental Responsi-
bility Repo rt 2 014.pdf (last visited 20 July 2024)

11. Supra note, 6
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2. Stakeholder Theory: As the name suggests it is a theory of corporate governance
which basically say the governance the stakeholders of the company should be given
the preference and the decisions in the company should be taken keeping in view the
stakeholders of the company too, this goes hand in hand with sustainability reposting
as in sustainability reporting we talk about how the company is going to grow keeping
in mid the environment and the community in which it is working and since society is
the biggest stakeholder and they are given the necessary the importance when we talk
about sustainability reporting. Thus, we can say that they stakeholder theory is one of

the basics of the concept of sustainability reporting'?.

3. Agency Theory: This theory of corporate governance is considered to be one of the
oldest theories' of corporate governance it basically says that there is a divide among
the owners of the company and the management of the company and the managers
due to the natural human nature will work for their own profit and thus they will try
to create an asymmetry of information but sustainability reporting by increasing the
transparency decreases the possibility of the information asymmetry and fixing the

agency problem to a great extent'.

THE NEED FOR SUSTAINABILITY REPORTING AT A GLOBAL LEVEL

To follow the ever-increasing legislations: The member nations of the United nations who
have ratified the 17 sustainability development goals are very serious about their performance
and how they can achieve those goals thus the countries are somewhat extra-stringent on
these laws like in Denmark the climate act have set a goal of decreasing the carbonization
and emission of greenhouse gases by 70% till the year 2030 and their main focus would be
the decrease in emission by the industries and transportation'® and Austria aims to achieve
climate neutrality by 2040 and has outlined a series of measures to achieve this goal. These
include implementing an eco-social tax reform, drawing up a mobility-masterplan for 2030,
introducing an affordable nationwide annual pass for public transport, phasing-out oil, coal,
and fossil natural gas for room heating, and significantly increasing renewable energy. Austria

also supports carbon border adjustments and the earliest possible phasing-out of financing

12. FrEemMAN, R. E., HARRISON, J.S., Wicks, A.C., PARMAR, B.L., AND SIMONE DE COLLE, STAKE-
HOLDER THEORY, 1-29 (Cambridge University Press 2010)

13. Kathleen M. Eisenhardt, Agency Theory: An Assessment and Review, 14 THE ACADEMY OF
MANAGEMENT REVIEW, 57-74 (1989)

14.  Ibid.

15. CLiMaTE AND CLEAN AR COALATION, https://www.ccacoalition.org/en/partners/denmark
#:~:text=The%20 Climate%20Act%20sets%20a,be%20set%20every%20f ive%20years. (last
visited 21 July 2024)

[34]



CHAPTER 1: ENTREPRENEURSHIP, TAXATION AND EMERGING PARADIGMS OF IPR

and subsidizing fossil infrastructures at the EU-level. Additionally, Austria advocates for
decarbonizing energy systems without nuclear power, as they believe it is not a viable option for
combating climate change and sustainability reporting being the basics on which the companies
are being evaluated whether they are following with the goals makes it very important for the
companies to have a robust system so that they have a good report on their sustainability and

how they are not affecting the environment of the country in a negative way'®

To meet-up with the environmental and the social expectations of the investors both current
and future!” Shareholders have different orientations ranging from strictly ethical to strictly
financial. Ethical investors focus on the character of behaviour or activities, such as human
rights violations, corruption, and environmental degradation, and are divided into two types:
principled and consequential investors. Principled investors exclude companies that violate
their principles, while consequential investors consider a company’s action program to prevent
violations before making an investment decision. The action program should include a clear set
of business principles, a code of conduct, management systems, employee training programs,

monitoring and auditing processes, and accountability'®._

SUSTAINABILITY REPORTING SYSTEM IN INDIA
Evolution of the reporting system

In 2009, the Ministry of Corporate Affairs (MCA) issued the ‘Voluntary Guidelines on
Corporate Social Responsibility’ to encourage businesses in India to take responsibility for their

social, environmental, and economic impacts.

India endorsed the United Nations Guiding Principles on Business and Human Rights
(UNGPs) in 2011, which provide a framework for businesses to respect human rights and
prevent negative impacts. The MCA also issued the National Voluntary Guidelines on Social,
Environmental and Economic Responsibilities of Business, 2011 (NVGs) with a Business
Responsibility Reporting framework designed to encourage businesses to report on their social

and environmental impacts.

In 2012, the Securities and Exchange Board of India (SEBI) mandated the top 100 listed
companies by market capitalisation to file Business Responsibility Reports (SEBI-BRRs/BRR)

through the Listing Agreement to promote meaningful engagement with stakeholders. In 2019,

16. Burhan, Nasser & Rahmanti, Wiwin, The Impact of Sustainability Reporting on Company Per-
Sformance. 15 JOURNAL OF ECONOMICS BUSINESS AND ACCOUNTANCY VENTURA,

257 (2012)
17.  Id.
18. Harry Hummels and Diederik Timmer Investors in Need of Social, Ethical, and Environmental

Information, 52 JOURNAL OF BUSINESS ETHICS, pp. 73-84 (2004).
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MCA released the updated version of NVGs as National Guidelines for Responsible Business
Conduct (NGRBCs) providing guidance on responsible business conduct in areas such as labour

rights, consumer protection, and anti-corruption.

SEBI extended the BRR requirement to the top 1000 listed companies by market
capitalisation in December 2019, which increases transparency and accountability. These
guidelines and requirements promote responsible business conduct, sustainability and ensure

that businesses are accountable to their stakeholders in India.

Effectiveness of the reporting system

There have been various studies on the effectiveness of sustainable reporting if we see for
the top 200 companies in India the article explores the communication of Corporate Social
Responsibility (CSR) and sustainability issues on the websites of the top 100 companies in India.
Theresearch findings indicate that larger companies tend to communicate more extensively about
CSR and sustainability issues on their websites compared to smaller companies, suggesting a
positive shift in the CSR and sustainability climate in India. However, the study also identifies
areas where there is potential for improvement, such as incorporating interactive features and
links to social media to enhance stakeholder engagement. Furthermore, the research reveals
that larger companies tend to comply better with Global Reporting Initiative (GRI) reporting
standards than smaller companies. State-owned companies perform better than privately-owned
companies in disclosing their CSR commitments. The most frequently discussed topic on
corporate websites is environmental stewardship, reflecting the growing industrialization and
establishment of manufacturing units in India. However, there were no significant differences in
CSR and sustainability focus areas among different industries. Economic impacts are the most
commonly described indicators on the corporate websites, and most of the information is found
in annual reports or sections dedicated to investors. The study suggests that the main objective
of this information is to strengthen the company’s market position and not to reflect on its
economic contributions. In conclusion, the research highlights the positive shift in the CSR
and sustainability climate in India, with larger companies becoming more transparent and open
about their CSR responsibilities. However, there is still room for improvement in incorporating
interactive features and links to social media to enhance stakeholder engagement. Additionally,
companies should focus on disclosing their environmental impacts in accordance with GRI
reporting standards, rather than just their economic impacts'®. Another of the Article talks about
the banking sector in India which basically says that the sustainability disclosure of Indian
organizations varies based on multiple factors, including regional location, socio-economic

development, consumer preference, and regulatory environment. A study on the banking

19. Jain, Rajul;Winner, Lawrence H, CSR and sustainability reporting practices of top companies in
India ,21 CORPORATE COMMUNICATIONS, 36-55 (2016)
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sector in India discovered that social development indicators, like community development
programs, financial inclusion, training, education, and healthcare, were commonly disclosed
by both public and private sector banks. However, environmental indicators were infrequently
disclosed, with most banks only revealing qualitative data on their internal environmental care
practices. Banks prioritized sustainability issues linked directly to their business operations, like
financial inclusion and energy efficiency. In comparison, private sector banks exhibited lower
disclosure of environmental care practices and internal socio-environmental conduct policies
than public sector banks. Only a handful of banks in India published standardized sustainability
reports, with limited adoption of international sustainability codes like GRI standards, UNEP
FI, UNGC principles, and Equator principles. The study recommends that the Indian banking
industry should integrate sustainability reporting into their overall business strategy since
sustainability reporting is still at an early stage. Both public and private sector banks need to
standardize their nonfinancial reporting and progress beyond regulatory compliance towards

standardized sustainability reporting®.

Real Impact of the reporting system on the environment

We can see the real impact on of the reporting system only by looking in the new pollution
reports on Indian pollution According to a study conducted by Dalberg Advisors, the Clean Air
Fund, and the Confederation of Indian Industry, air pollution imposes a significant economic
burden on Indian businesses. This burden amounts to around $95 billion annually, which is
equivalent to 3% of India’s total GDP. This cost represents half of all taxes collected each year,
or 150% of India’s healthcare budget. In addition to its health impacts, air pollution also results
in lost revenue for businesses. For example, workers in India take 1.3 billion days off each
year due to the adverse effects of air pollution, leading to $6 billion in lost revenue. Lower air
quality also reduces workers’ productivity, which results in a decrease in business revenue of up
to $24 billion. Moreover, consumer-facing businesses lose $22 billion in revenue due to lower
air quality. The IT sector, which accounts for 9% of India’s GDP, experiences a loss of $1.3
billion per year due to productivity loss caused by pollution. The report suggests that Indian
businesses should include air emissions in their profit and loss statements and that industry
leaders should advocate for cleaner air.?! Another news article highlights that Indian companies
feature prominently in the list of the world’s most polluting companies, with Vedanta Limited
holding the top spot and other companies like Adani Power, Reliance Power, NTPC, Tata Power,

JSW Steel, and Hindalco Industries also ranking among the top 25. These private enterprises

20. Kumar, K., Prakash, 4. Examination of sustainability reporting practices in Indian banking sec-
tor, 4 ASIAN JOURNAL OF SUSTAINABILITY AND SOCIAL RESPONSIBILITY AJSSR 2 (2019).

21. V Rishi Kumar, Air pollution costs Indian businesses $95 b every year, THE HINDU BUSI-
NESS LINE https://www.thehindubusinessline.com/news/national/air-pollution-costs-indian-
businesses-95-b-every-year-report/article34365387.ece (Last visited July 23, 2024, 10:00 AM).
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have been criticized for their impact on local resources and environments, and environmental
regulatory mechanisms in India face problems with compliance and implementation due to the
dilution of regulations by governments at state and central levels. Local communities suffer
from displacement and exposure to high levels of air toxicity, and India’s pollution control
efforts are inadequate. There was public backlash against the draft EIA notifications, which
proposed post facto clearance, and it remains to be seen whether India will take effective steps

to rein in polluting industries for the larger public good.

CONCLUSION

In India, there are several areas where sustainable reporting can be improved to ensure that
companies are transparent about their social and environmental impacts. One crucial area for
improvement is the need for more comprehensive reporting from smaller companies, especially
in terms of CSR and sustainability on their websites. This can enhance stakeholder engagement
and transparency. Another essential area for improvement is the need to disclose environmental
impacts in line with Global Reporting Initiative (GRI) reporting standards, rather than just
economic impacts. This can help stakeholders to better understand the overall sustainability
performance of companies and hold them accountable. Furthermore, public and private sector
banks in India need to go beyond regulatory compliance and adopt standardized sustainability
reporting, including nonfinancial reporting. This can help build trust among stakeholders
and promote sustainable practices in the financial sector. Finally, Indian businesses need to
include air emissions in their profit and loss statements and advocate for cleaner air. This can
promote more accurate measurement of companies’ environmental impacts and help drive
progress towards a more sustainable future. In conclusion, sustainable reporting in India can be
improved by addressing these key areas, which can help companies to become more transparent,

accountable, and sustainable.

[38]



CHAPTER 1: ENTREPRENEURSHIP, TAXATION AND EMERGING PARADIGMS OF IPR

THE CONCEPTUAL ASPECTS
OF THE EMERGING PARADIGMS OF IPR WITH SPECIAL
REFERENCE OF TRADITIONAL KNOWLEDGE

Neeti Gupta'

Dr. Shiksha Mishra?

INTRODUCTION
This century has seen a series of challenges for the intellectual property system globally

because advances in science and technology has created a number of unprecedented issues.
The commercialization of traditional knowledge has resulted in new legitimate claims as
well. Biotechnology (BT) and information and communication technologies (ICTs) have both
seen extraordinary advances at staggering rates, presenting new challenges to intellectual
property protection systems®. Both of these fields have transformed the world by their growing
progress. The methods and techniques to conduct business and other activities .have changed
remarkably with the progress of these two in the last quarter of century. The conduct of research
and development which resulted in predatory efforts to commercialize traditional knowledge
systems and exploit indigenous cultural heritage without acknowledging or sharing these
resources with communities, has raised several ethical and equity issues®. Traditional knowledge
(TK) is an album term that includes knowledge about various aspects of community culture,
such as science and technology, farming, medicine, biodiversity, folk art, crafts, dance, dramas,
and music, motives, symbols, and stories. By combining modern science and technology,
products developed from traditional knowledge and indigenous resources have generated
mega businesses’. Many forms of folk art have been transformed into a huge cultural industry.

Intellectual property rights issues are brought into play by this transformation of TK into big

commerce.

1. Research Scholar, [IFTM University, Moradabad.

2. Assistant Professor School of Law. IFTM University, Moradabad.

3. Rapela, M.A., 2019. Fostering innovation for agriculture 4.0. Springer International Publishing.

4. Gupta, A.K., 2004. WIPO-UNEP study on the role of intellectual property rights in the sharing of
benefits arising from the use of biological resources and associated traditional knowledge (Vol.
769). WIPO.

5. Visser, C.J., 2004. Making intellectual property laws work for traditional knowledge. Poor peo-

ple’s knowledge: Promoting intellectual property in developing countries, 207, p.213.
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The world’s intellectual property system has faced several hurdles this century as a result
of numerous previously unheard-of problems brought forth by scientific and technological
advancements. There have also been new, valid claims as a result of the commercialization of
traditional knowledge. Information and communication technologies (ICTs) and biotechnology
(BT) have both advanced at startling rates, posing new difficulties for intellectual property
protection frameworks. Because of their rapid advancement, both of these areas have changed
the globe. With the advancement of these two during the past 25 years, there have been
significant changes in the ways that business and other activities are conducted. Research and
development activities that lead to predatory attempts to exploit indigenous cultural heritage

and sell traditional knowledge systems without acknowledging.

Traditional knowledge is the foundation of cultural heritage. India possesses a wealth of
traditional knowledge about the characteristics and applications of different biological resources
due to its abundant natural resources and biodiversity. It is important to conserve traditional
knowledge in order to maintain customs, civilizations, and knowledge. The continued existence
of indigenous communities and traditional people is also dependent on traditional knowledge.
The loss of biodiversity is not nearly as severe a concern as the preservation of different cultures
and languages worldwide. In the early postcolonial period, cultural intellectual property was
used mostly to describe items of spiritual significance and cultural significance those had been
misappropriated. As well as intangible aspects, heritage includes tangible components, such as
language and folklore . It is becoming increasingly important to protect culture of indigenous
people and intellectual property rights related to it. As a result of their knowledge and expertise,
indigenous communities make significant contributions to the management of ecosystems, the
protection of the environment, the sustainable development and the conservation and sustainable
use of biodiversity. Indigenous people and communities serve as custodians of ancient traditions

and modern practices, as well as link between ancient and modern practices.

So indigenous people have struggled for control over their own knowledge in the last
decade. The movement to own these less tangible areas has been slow. These issues of control
and ownership of cultural property rights have become subject to a great deal of controversy’.
Thus the development of specific law for the protection of cultural intellectual property rights

is essential at national and international level.

6. Ruggles, D.F. and Silverman, H., 2009. From tangible to intangible heritage. Intangible heritage
embodied, pp.1-14.

7. Silverman, H., 2010. Contested cultural heritage: A selective historiography. In Contested cul-
tural heritage: Religion, nationalism, erasure, and exclusion in a global world (pp. 1-49). New
York, NY: Springer New York.
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INDIGENOUS HEALTH AND TRADITIONAL KNOWLEDGE

Several Indian medical systems, including Ayurveda and Siddha, are extremely well
developed and based on traditional knowledge®. Apart from that, folk medicines and
psychotherapeutic healing practices are also worth considering. Indigenous communities
around the world are largely in agreement with this. Aside from herbs and plants, indigenous
communities are also extremely knowledgeable about insects, reptiles, birds, minerals, and
water resources. They have developed sustainable living methods that preserve and enhance
biodiversity as well as giving back what they have taken from the world in harmony with nature.
Traditional knowledge and indigenous resources have been applied to modern science and
technology, Mega businesses have been created by using traditional knowledge and resources’.
Natural resources are owned by the community, rather than by individuals. It is imperative
to reconcile the divergent approaches in order to advance both equity and science. It is not

necessary for traditional knowledge to be old; in fact, it can even be current.

The Indian subcontinent is abounding with health traditions of many kinds. There is
perhaps no health tradition than the Ayurvedic and Siddha systems are adopted by people of
this geographical area'®. Not only do they have a lineage of practitioners but also theoretical
and textual support, there has been a noticeable presence of these outside of India as well. In
Indian medicine, however, there are two notable modes of expression, namely classical and
folk. Ayurveda, Siddha, and Unani make up the coded systems known as classical systems,
which are characterized by institutionalized practitioners, texts, and highly developed theories''.
Traditions have been passed down from generation to generation or from guru to disciple in
tens of thousands of villages all over the world. This classical medical system has been used in
various stages of medical treatment such as procedures for diagnosing diseases, measures that
can be taken to prevent disease Using yoga, meditation, and other forms of physical culture to
promote and prevent disease. The setting of bones, treatment of poisons, and Panchakarma (five

purification procedures) are the special areas.

8. Silverman, H., 2010. Contested cultural heritage: A selective historiography. In Contested cul-
tural heritage: Religion, nationalism, erasure, and exclusion in a global world (pp. 1-49). New
York, NY: Springer New York..

9. Gupta, A.D., 2012. Way to study indigenous knowledge and indigenous knowledge system. Re-
search Journal of Recent Sciences, ISSN, 2277, p.2502..

10. Chaudhary, A. and Singh, N., 2012. Intellectual property rights and patents in perspective of
Ayurveda. AYU (An International Quarterly Journal of Research in Ayurveda), 33(1), pp.20-26.

11. Wuyjastyk, D. and Smith, F.M. eds., 2013. Modern and global Ayurveda: pluralism and para-
digms. State University of New York Press.
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BIOTECHNOLOGY AND TRADITIONAL KNOWLEDGE

Living organisms or parts of them are used in biotechnology, as are proteins and enzymes
that occur naturally in living systems, or compounds derived therefrom. Biotechnology offers
limitless opportunities for inventions and innovations. In addition, establishing a biotech-based
industry requires a lot of venture capital'?. Considering these characteristics, biotechnology is
one of the hottest areas for intellectual property protection. The field, however, carries a number

of sensitive, ethical, and moral issues that are the source of heated controversy.

There has never been a tradition of treating living objects as intellectual property, whether
they are natural or engineered”. Consequently, there is a re-examination of views and issues
regarding living systems and technologies derived from them because they represent a
goldmine of products and processes that serve science and society as well as meet a wide range
of human needs. Before 1980, many industrialized countries patented microorganisms for use
in pharmaceutical research. It wasn’t long before plants, animals, and even humans, were being
cultured for tissues and cells'. A number of ethical questions have been raised by this trade,
including those of recombinant DNA, cell fusion, and embryo manipulation in biotechnology
inventions; the rights of researchers and communities; the privilege of farmers, as well as the

distinction between discovery and invention in genetic material sharing'®.

It follows that a discovery, not an invention, occurs when man observes the properties of an
existing substance in nature for the first time. It is not a product of human invention, but rather a
product of nature. A patent cannot be granted for any natural biological process of reproduction

in animals or plants.

BIODIVERSITY AND TRADITIONAL KNOWLEDGE

Biological diversity refers to the diverse types of life (living organisms) that exist in various
ecosystems on land or in water. There is a great deal of biodiversity in developing countries, both
in the plant and animal kingdoms. In addition to pharmaceutical and cosmetic products, these
varieties are extremely beneficial for the development of scientific research and development.

In order to maintain biodiversity and to preserve traditional knowledge, it is highly desirable

12. Tripathi, M.S., Parnami, N. and Pati, K.S., 2009. Biotechnology and intellectual property rights
(IPRs). Crop Breeding and Biotechnology, p.2217.

13. Castle, D. ed., 2009. The role of intellectual property rights in biotechnology innovation. Edward
Elgar Publishing..

14. Ergin, V.B., 1996. Biotechnology as an Intellectual Property Right (IPR) (Master’s thesis, Mar-
mara Universitesi (Turkey).

15. Straus, J., Intellectual property rights and bioeconomy, 12 JOURNAL OF INTELLECTUAL
PROPERTY LAW AND PRACTICE, pp.576-590 (2017)
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to have access to them'®. Due to a lack of resources, both in terms of knowledge of modern
science and technology, and financial resources, the exploitation of biodiversity and traditional
knowledge by companies and entrepreneurs of developed countries often does not benefit
indigenous communities. Therefore, this is considered unfair and unjustified. Efforts are being
made to ensure that genetic material donors and traditional knowledge holders receive adequate

recognition.

Traditionally, indigenous plants and herbs are used extensively in traditional systems of
medicine, which creates a conflict of interest. The use of plants extends beyond medicines
and healthcare products to food and beauty products, which are large industries in their
own right. Often, manufacturers and the communities from which the plants and traditional
knowledge are sourced are at odds because they do not have to access plant material directly
from the communities'’. Through techniques such as tissue culture, cell culture and transgenic
technologies, it has become easy to propagate plants that have been removed, lawfully or

otherwise.

Because of the inevitable intrusion of the global IP system, there are two different views
about traditional knowledge. First view is that the IP system should be extended to cover TK so
that innovation can be boosted and the TK can be brought into the main economy'®. According
to the second contending view, this unauthorized use of TK for commercial gain leads to a few
appropriating and exploiting the community’s property. Developing countries could reconcile
these antagonistic viewpoints by ensuring that traditional communities get an equitable share of
the commercial benefits of using their genetic resources and knowledge.

The protection and promotion of TK are important. TK protection involves two things: a)
preventing third parties from unauthorized use of TK; b) prohibiting use that is likely to erode
it and negatively affect the community’s life and livelihood. Multifaceted approaches would be
needed to promote TK'. As a result, TK innovation would be encouraged, and elements of TK
that could be commercialized would be highlighted, ensuring equitable distribution of benefits.
Natural resources must be used sustainably by involving indigenous communities. To ensure

growth and equity, TK access should be closely monitored for various purposes.

16.  Venkataraman, K. and Latha, S.S., 2008. Intellectual property rights, traditional knowledge and
biodiversity of India.

17.  Vogt, D.B., 2001. Protecting Indigenous Knowledge in Latin America: Maintaining Biological
Diversity, Creating Relationships, and Returning Benefits to Native Communities for Ethnobo-
tanical Drug Discoveries-Can It Be Done. Or. Rev. Int’l L., 3, p.12.

18. Oguamanam, C.,. Beyond theories: intellectual property dynamics in the global knowledge
economy, 9 WAKE FOREST INTELL. PROP. LJ, p.104 (2008)

19. Correa, C.M., 2001. Traditional knowledge and intellectual property. Geneva.: The Quaker Unit-
ed Nations Office (QUNO), 17.
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AGRICULTURE AND TRADITIONAL KNOWLEDGE

The process of testing and validating traditional knowledge is also found in the field of
agriculture. Several sources indicate that there is a tremendous amount of Vrikshayurveda
knowledge that survives and even flourishes among folk practitioners®. It is the farming
community, who undoubtedly possess a large amount of this knowledge, as well as lay people,
housewives, etc., who are its practitioners. This knowledge has seen a surge of publications,

documentation, and discussion since the late nintees.

There are still a lot of people in India who make their food choices based on the wisdom
of ayurvedic wisdom. A number of dos and don’ts are practiced by local communities, which
are often difficult for modern investigators to understand. Perhaps this explains why many
traditionally highly valued substances such as rice, do not have a good understanding of
their nutritional value. There are entirely different terminologies used by ayurvedic texts to
characterize and describe rice than those used in modern medical and nutritional texts?'. The
first, mainly hot foods were offered, while during the second, mainly cold foods were offered.
Generally, hot foods produce subjective feelings of burning eyes, burning urination, and a
feeling of warmth throughout the body after consumption. For the metabolic study, four normal,

healthy adults were selected from the laboratory staff.

COMMUNITY RIGHTS AND TRADITIONAL KNOWLEDGE

Traditional knowledge developed over generations is de facto the property of indigenous and
local communities. Indigenous and local practices, innovations, and knowledge are recognized
as essential for conserving and utilizing biodiversity in a sustainable manner in article 8(j)
of the Convention on Biodiversity?’. In addition to “respecting, preserving and maintaining”
them, “promoting and involving communities in their wider application” and “encouraging an
equitable sharing of benefits from their use,” Parties must “promote and assist in preserving”
them. In order for these three clauses to be effectively implemented, communities’ rights over
their knowledge must be recognized. CBD article 10 (c), Parties must protect and encourage
customary use - this means protecting the rights of communities to continue using TK. To
generate incentives for conservation: It is a requirement of the CBD that Parties adopt incentives
for conservation of biodiversity. There was a strong emphasis on local benefits and incentives
in the 2002 World Summit on Sustainable Development Plan of Implementation. There has

20. Giri, U. and Hedayetullah, M., 2020. Text Book of Agricultural Heritage. Scientific Publishers.

21. Payyappallimana, U. and Venkatasubramanian, P., 2016. Exploring ayurvedic knowledge on
food and health for providing innovative solutions to contemporary healthcare. Frontiers in
public health, 4, p.57..

22. Downes, D.R., How intellectual property could be a tool to protect traditional knowledge,
25 COLUM. J. ENVTL. L, p.253 (2000).
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been extensive research showing that local benefits and incentives are important in promoting
conservation (e.g. Millennium Ecosystem Assessment, 2005). As well as providing an incentive
for sustainable management, secure rights over traditional knowledge and related resources
enable communities to generate benefits. Traditional knowledge, practices, and resources are
continuously adapted to the changing environment through adaptive management systems. Not
only TO-holders, but also farmers worldwide, need such adaptive systems to adapt to climate
change®. In the 21st century, traditional knowledge documentation has not evolved to meet the
challenges. Land is being taken over for industrial agriculture, forestry concessions, biofuels,
conservation, and the erosion of cultural values and customary laws are destroying traditional
knowledge systems®*. There is a need to protect the community’s bio-cultural heritage as a

whole, including their traditional knowledge, bio-resources, culture, and land.

TK rights and responsibilities are outlined in customary laws and values of local and
indigenous communities®. They are intended to ensure that traditional knowledge is preserved
for future generations and meets community needs. For indigenous peoples to continue living
in a customary manner and using resources according to custom, customary laws are needed.
Customary laws and institutions are in a variety of factors, including government authority
extensions, natural resource laws, and land alienation. It is therefore urgently necessary to
recognize and strengthen the authority and powers of customary law. Policies and laws need
to be implemented that will protect community rights over ‘bio cultural systems’ as a whole,

which are essential to the continuation of TK systems.

CONCLUSION AND SUGGESTIONS

There is a rich cultural heritage among the people of India. There are also forms of
traditional knowledge related to agriculture, forest management, conservation, and sustainable
use of biological diversity. These fields also include traditional literature, traditional arts and
crafts, music, visual arts, ceremonies, traditional beliefs, and traditional architecture related to
specific sites. Traditional medicine and traditional medical practices are also included, as well
as traditional medicine and traditional medicine practices. Indian culture has been passed down

through oral traditions and folklore.

23. Egyir, 1.S., Ofori, K., Antwi, G. and Ntiamoa-Baidu, Y., Adaptive capacity and coping strategies
in the face of climate change: a comparative study of communities around two protected areas
in the coastal savanna and transitional zones of Ghana. 8 JOURNAL OF SUSTAINABLE DE-
VELOPMENT, p.1-24, (2015)

24. Parrotta, J.A. and Agnoletti, M., 2012. Traditional forest-related knowledge and climate
change (pp. 491-533). Springer Netherlands..

25. Tobin, B., The role of customary law in access and benefit-sharing and traditional knowledge
governance: Perspectives from Andean and Pacific Island countries, WORLD INTELLECTU-
AL PROPERTIES ORGANIZATION AND THE UNITED NATIONS UNIVERSITY, (2008).
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People now live, work, and conduct business differently than ever before, thanks to
advances in ICT. It has become very simple and cheap to reproduce high-fidelity images in
large numbers. Transmitting data across national boundaries is possible from anywhere and
everywhere. These circumstances make it difficult to enforce intellectual property rights. As a
result of their vast economic potential, biotechnological products and processes are hot items
of intellectual property. In addition to ethical issues, there are moral debates as well. It raises
questions about ownership and benefit sharing when developing biotechnological processes
and products based on biodiversity and traditional knowledge of developing nations. It is
only recently that IP has been extended to living things. By integrating the various aspects of
Indigenous communities’ way of life, it is also necessary to ensure that community members
have a better understanding of the international and national legal frameworks in which their
lives are increasingly governed. In response to opportunities and challenges, the new instrument
might serve as a platform for asserting rights under customary, national, and international law.
In addition, it could contribute towards strengthening the conservation ethos, worldview, and
practices of Indian local communities that are under threat from both external and internal

factors.

Recognition and Protection of TK

e Policies and Legal Frameworks: Implement comprehensive policies and legal
frameworks at national and international levels to formally recognize traditional
knowledge (TK) as a form of intellectual property. This involves creating legal
mechanisms that acknowledge the cultural and economic value of TK, ensuring that it

is treated with the same respect as other forms of intellectual property.

* Protection from Unauthorized Use: Establish systems to protect TK from unauthorized
exploitation by third parties. This includes setting up legal provisions that prevent the
unauthorized commercial use of TK and ensuring that any use of TK is done with the

consent of the communities that own it.

Benefit Sharing

* Equitable Sharing of Benefits: Assure fair and equitable sharing of benefits from
commercialization of TK by developing and enforcing mechanisms. This includes
profits from the development and sale of pharmaceuticals, cosmetics, and other

products based on TK.

* Recognition and Compensation: Ensure that indigenous communities are recognized
for their contributions to these products and receive financial compensation. This can

be achieved through benefit-sharing agreements and other legal arrangements.
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Community Participation

* Involvement in Decision-Making: Participate actively in the decision-making
processes surrounding the use and protection of tribal knowledge. This ensures that

their perspectives and needs are considered and respected.

*  Community-Led Initiatives: Promote and support community-led initiatives for the
documentation, preservation, and sustainable use of TK. This empowers communities

to manage and protect their own knowledge.

Documentation and Preservation

* Respectful Documentation: Document TK in ways that respect the confidentiality
and rights of the knowledge holders. This includes obtaining prior informed consent

from communities before documenting their knowledge.

* Accessible Repositories: Create and maintain databases and repositories for TK that
are accessible to the communities that own this knowledge. This helps preserve TK for

future generations and ensures that it is available for sustainable use.

Cultural and Biological Diversity Conservation

* Conservation Strategies: Implement strategies that conserve both cultural and
biological diversity, recognizing the intrinsic link between the two. This involves

protecting traditional practices and the biodiversity they depend on.

* Sustainable Use of Resources: Encourage the sustainable use of biological resources
while respecting and incorporating traditional knowledge. This ensures that resource

use does not harm the environment or the communities that rely on it.

Ethical Standards in Biotechnology
* Ethical Guidelines: Establish ethical guidelines for biotechnological research and
commercialization involving TK. Indigenous communities’ rights and interests should

be respected through these guidelines.

* Preventing Exploitation: Ensure that biotechnological innovations do not exploit
indigenous communities and their knowledge. This includes enforcing laws and

regulations that prevent bio piracy and ensure fair compensation.

International Collaboration

* Cross-Border Issues: Foster international cooperation to address cross-border issues
related to TK and biodiversity. This involves working with other countries to create

global agreements that protect TK and ensure fair benefit-sharing.
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Global Agreements: Develop and implement international agreements that recognize
the rights of indigenous communities over their TK and ensure that benefits from its
use are shared fairly.

Support for Indigenous Health Systems

Recognition of Traditional Health Systems: Recognize and support traditional health
systems such as Ayurveda, Siddha, and other indigenous medicine practices. These
systems are often well-developed and have valuable knowledge that can contribute to
modern healthcare.

Integration with Modern Healthcare: Facilitate the integration of traditional health
knowledge with modern healthcare systems to create holistic approaches to health and

wellness.

Incentives for Conservation

Conservation Incentives: Develop incentives for communities to conserve and
sustain their TK and biological resources. This can include financial rewards, technical

support, and other benefits.

Promoting Sustainable Practices: The use of sustainable resources and conservation
of biodiversity should be encouraged. To ensure future generations have access to TK,
this helps preserve it.

Monitoring and Enforcement

Monitoring Use of TK: Establish mechanisms to monitor the use of TK and ensure
compliance with regulations that protect it. This includes setting up oversight bodies

and tracking systems.

Enforcing Protections: Ensure that violators of TK rights are held accountable through

appropriate legal actions. This helps deter unauthorized use and exploitation of TK.
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PHARMA TAXATION POLICY: AN ETHICAL APPROACH

Ansh Kanaujia'

Meghana Chowdary Dasari?

INTRODUCTION

The pharmaceutical industry plays a vital role in the economy of every nation around
the globe with a profound influence on both public health and economic development. It
is undeniable that the pharmaceutical taxation policies are the critical issue as it has many
challenges and problems which can affect the economic development and public health of
the nations. Pharma taxation policy refers to the systematic way of taxing the pharmaceutical
industry by the government. However, the biggest problem is the high cost of pharmaceutical
products which became a major concern for the consumers and government. In the recent
years, the world had witnessed many debates that how a country should structure or design
their pharmaceutical taxation policies for the better implication in their economy which will
further foster innovation. This issue is complex and multifaceted as different countries have
different approaches to strike the balance between generating revenue and ensuring the access

to affordable medicines.

Before understanding the area of pharmaceutical taxation it is important to understand the
significance of the pharmaceutical industry. It is an economic powerhouse which has its impact
and significance over and across the borders. This industry not only contributes to GDP but also
plays a very vital role in enhancing the health of overall populations. The pharmaceutical industry
encompasses a vast array of activities from drug research to development to manufacturing and
distribution. Pharmaceuticals provide tools to diagnose and an essential component of health
care systems. The design of the pharma taxation policy is a complex task where the government
must balance the competing interests between raising revenue and making the pharmaceutical
products being available to the citizens at affordable prices, where the government can do so
by reducing the taxes on medicines or by providing tax breaks to pharmaceutical companies
that develop new treatments for diseases. Government can also use pharma taxation policy to

encourage to invest in R&D?>.

1. B.B.A.LL.B (Business Law), Alliance School of Law, Alliance University, Bangalore.
2. B.B.A.LL.B (Business Law), Alliance School of Law, Alliance University, Bangalore.

3. ZAHEER-UD-DIN BABAR, GLOBAL PHARMACEUTICAL PoLicy 164-66 (Palgrave Macmillan 2020).
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The major problem in the pharmaceutical taxation policy revolves around that how these
taxation policies impacts access to affordable medicines at the same time it contributes to the
revenue of the government. The pharmaceutical industry is a diverse global sector and the
problem is to analyse the wide range of policies adopted by different countries. Development in
the economy influences how the taxation policies are structured. The main challenge is that how
these disparities in development stops the economic growth and public health. To recognise the
shortcomings and loopholes in the current policies is a challenge for the policy makers. Solving
out these problem is a crucial one to ensure that there is a worldwide access to the affordable
medicines without compromising the stability of the economy and the health of the public at

large.

CURRENT SCENARIO OF PHARMA TAXATION

Different countries have their different pharmaceutical taxation policies. Some of the
economies have higher taxes on the pharmaceuticals products while on the other hand some
have lower taxes*. Some different approaches are there which the countries adopt to tax the
pharmaceutical products which includes value-added tax and tiered tax etc. This study provides
an outlook of the comparative analysis of the taxation policies of the pharmaceutical products

around the globe which includes incentives, tax rates etc.
Some of the policies are listed below-

Tiered Tax Systems

Many countries adopt a tiered tax system for pharmaceutical products in which branded
drugs have higher taxes and generic drugs have lower drugs. These kind of tax policies are
designed to encourage more affordable generic drugs. Taking the example like in U.S. the
federal tax code is Internal Revenue Code (IRC). Section 11 of the IRC, 1986° imposes the
corporate income tax where the corporate income tax rate of 21% is charged on the branded

drugs while on the other hand corporate income tax of 17.9% is charged on the generic drugs.

Value-Added Tax (VAT)

It is a consumption tax which is applied to the value added at each stage of the production

and distribution process of goods and services. VAT is charged on the pharmaceutical products

4. LAKSHMIKUMARAN & SRIDHARAN ATTORNEYS, Key issues impacting the pharmaceutical sector,
https://www.lakshmisri.com/insights/articles/key-issues-impacting-the-pharmaceutical-sec-
tor-1/# (last visited August 06, 2024).

5. Internal Revenue Code, § 11 (1986).
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in many countries around the globe. For example, in the U.K., the tax authority in U.K is His
Majesty’s Revenue and Customs®. The VAT is charged at 20% on the pharmaceutical products.

Tax Rates

The effective tax rate varies widely on the pharmaceutical products from country to country.
In U.S., the effective tax rate is around 20% while in India it is around 15%. The pharmaceutical
industry in India has to comply with the Income Tax Act, 19617 and Goods and Services Tax
(GST) regulations. The Income Tax Act, 1961 offers various incentives such as R&D tax
deductions and exemptions on specific capital investments whereas the Goods and Services Tax
regulations ensures timely filing of returns and payment of dues. The pharmaceutical industry
must comply with these rules and regulations where the non-compliance can lead to financial

penalties, audits and legal action.

Tax Breaks for Research and Development

Many countries like U.S. offers tax breaks up to 50% for the pharmaceutical companies to
promote the investments in R&D. Through this policy the cost of developing new drugs reduces

and also helps to make new drugs available in the market more quickly.

IMPLICATIONS OF TAXATION POLICIES

The implications of taxation policies mainly depend upon the type of pharmaceutical taxation
policy which the country adopts. The countries which have high taxes on the pharmaceutical
products generally in those countries the pharmaceutical companies prevent to invest more
in R&D as it reduces the profitability of new drugs. It also leads to the difficult situation for
the pharmaceutical companies to compete in the global market. Moreover, the countries with
low taxes on pharmaceutical products can make the products more affordable. This leads
the pharmaceutical companies to make higher profits but at the same time it discourages the

investment in research and development.

The implications of different pharmaceutical taxation policies for the pharmaceutical
industry and for patients are complex and nuanced. There are both positive and negative
implications for each stakeholder group. The positive impacts for the patients or the consumers
if the taxes are low in the country are such as, if the taxes are low on the pharmaceutical
products, they become more affordable for the patients as then the pharmaceutical companies

have to pay less taxes which passes to the consumers in the form of lower prices and also low

6. Huseyin Naci & Robin Forres (2023) 4 Primer on Pharmaceutical Policy and Economics, The
London School of Economics & Political Science. Available at https://www.health.org.uk/sites/
default/files/2023-03/report_1_a primer on_pharmaceutical_policy and economics_final

7. Income Tax Act, 1961. Available at https://legalaffairs.gov.in/actsrulespolicies/income-tax-act
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taxes improves the access to medicines for the patients as then the patients have to pay less for

the medicines?.

There are also number of negative implications for the pharmaceutical companies if the
taxes are high in the concerned country such as firstly, reduction of investment in R&D as
the higher taxes reduces the profitability of the new drugs so, in order for the pharmaceutical
companies to stay in the profit margins, they do not tend to invest much in the R&D which
leads to the decrease in the production of new drugs; secondly, the competition will increase
from the generic drugs as high taxes on the pharmaceutical products makes the branded drugs
more costlier which makes the generic drugs more attractive to the consumers as they are more
affordable which therefore increases the competition for the branded drugs and at last resulting

in the reduction in the profitability of the pharmaceutical companies.

Nextly, there will be difficulty competing in the global market for the pharmaceutical
companies when the taxes are high due to the reason that pharmaceutical companies may have
low taxes in the other countries which gives them the competitive advantage; also there will
be increase in the price of the drugs in the market when the pharmaceutical companies don’t
pay higher taxes which leads to higher profits and lastly, there will be difficulty in regulating
the drug prices as it is the main challenge which the government faces while regulating the
drug prices when the pharmaceutical companies don’t pay high taxes due to the reason that
pharmaceutical companies will have more money to invest it in lobbying and other methods to

prevent the government from regulating the prices of the drugs.

NEED FOR REFORMATIVE POLICY

Pharmaceutical taxation policy is a complex issue which has impact on the overall
pharmaceutical industry and the patients and government. The current scenario regarding the
pharmaceutical taxation policy in various different countries is that they adopt wide range of
approaches in order to balance their need to raise the much-needed revenue so that they have
enough access to the affordable medicines for their countries. This article mainly focuses on
the options available for the pharmaceutical taxation policies to reform its methods and how
will it benefit and the disadvantages by reforming them and at lastly suggesting some measures
for government to reform the pharmaceutical taxation policies which benefits both the parties

namely, pharmaceutical industry and the patients.

8. Brad W. Setser, Cross-border Rx: Pharmaceutical Manufacturers and U.S. International Tax Pol-
icy, COUNCIL ON FOREIGN RELATIONS, https://www.cfr.org/report/cross-border-rx-phar-
maceutical-manufacturers-and-us-international-tax-policy (Last visited 23 July 2024, 10:00
AM)
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One of the common reform which can be followed in the pharmaceutical taxation policy
is to reduce taxes on the pharmaceutical products so that they will be made easily available to
the patients at affordable rates. The advantage of this reform is that the patients get affordable
pharmaceutical products at affordable prices whereas the disadvantages is that investment
reduces in the research and development and also mainly it reduces the government revenue.
The other reform can be made to provide tax-breaks for research and development, which has the
advantage to encourage pharmaceutical companies to develop new drugs which automatically
increases the investment in research and development but, the disadvantage here is again the

loss of government revenue’.

A tiered tax system can also be followed which imposes different tax rates on different
types of products where it would impose higher taxes on well-established and brand named
products and a little lower tax on generic drugs and medicines which would therefore increase
the use of generic drugs and make the patients to get the needed pharmaceutical products at an
affordable rates and reduce the government spending on prescription drugs. The disadvantages
associated with this reform is that it reduces the profitability of pharmaceutical companies due
to this variance in the tax rates and it reduces the investment in research and development and

lastly it exempts prescription drugs from the Value-Added Tax (VAT).

Value Added Tax (VAT) is a consumption tax which is applied to the value added at
each stage of the production and distribution process of goods and services, where this tax
is applied to pharmaceutical products in most of the countries around the world. Exempting
the prescription drugs from calculating in VAT would make these prescription drugs more
affordable for the patients. The disadvantage associated with this reform is that it reduces the
government revenue. Another option which can be made for reforming pharmaceutical taxation
policy is that the governments to negotiate drug prices with the pharmaceutical companies so
the government can reduce the spending on prescription drugs but the disadvantages associated
with it are that the profitability of pharmaceutical companies reduces and also reduction in the

investment in research and development.

CONCLUSION AND SUGGESTIONS

After understanding the implications of the different taxation policies on the consumers and
the need for the reformative policy, the following suggestions and recommendations can help

for better approach for the taxation policies for the pharmaceutical companies which are:

9. OECD, https://www.google.co.in/books/edition/Tax Policy Reforms 2020 OECD and Se-
lecte/Wvr6D wAAQBAJ?hl=en&gbpv=0, (Last visited 23 July 2024, 10:00 AM)
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Firstly, better engagement with the key stakeholders such as pharmaceutical company
representatives, government officials and other healthcare professionals can help in the more

effective taxation policy.

Secondly, by conducting the health impact assessment, evaluation of the negative
consequences of the taxation policies on public health can be made which is useful for better

analysis and as to what further steps to be proceeded with.

Thirdly, by assessing as to how these policies will affect the affordability and accessibility

of the essential medicines and their impacts on the public health.

Nextly, by utilizing the economic modelling techniques and by addressing the ethical

concerns, assessing the implication of the various taxation policies.

Lastly, to adopt some policies which should aim to strike the balance between public health
and economic development so that it ensures equitable access to affordable medicines and also to
organise the educational awareness to inform the public about the impacts of the pharmaceutical
taxation policies on healthcare sector which empowers individuals for advocating for fair

taxation policies.

To conclude, the web of pharmaceutical taxation policies plays a key role in shaping the
dynamics between public health, government revenue and the progress of the economy. By
understanding the tax rates, incentives and the regulatory framework, this analysis highlighted
the relationship between affordability and accessibility of the medicare, innovation and taxation
in the pharmaceutical sector. The challenges faced by the pharmaceutical taxation shows the

need for a nuanced approach to policy formulation.

A well-structured taxation policy is not merely just a fiscal tool but it also acts like a
catalyst for broader societal benefits. It can spur innovation ensuring that the new and effective
treatments reach the marketplace while balancing the need of affordability and access for the
public. The taxation policies also generate revenue for the government, which when re-invested

in healthcare systems can further enhance public health outcomes.

The insights provided in this study serve as a valuable resource for researchers, stakeholders
and policymakers in the pharmaceutical industry in order to navigate the multifaceted challenges
of the pharmaceutical taxation. The ultimate aim is to craft the policies that not only increases
the economic growth but which also ensures the fruits of the pharmaceutical innovation and
advancement are reachable to all the citizens of the society thereby contributing to a more
equitable society. The transparent, fair and balanced taxation solutions is crucial to foster an

environment where both the pharmaceutical industry and the public can also thrive together.
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SCENTED SIGNATURES: REDEFINING TRADEMARK
PROTECTION IN THE FRAGRANCE INDUSTRY IN INDIA

Sahiba Verma'

INTRODUCTION

The concept of scented signatures in the fragrance industry represents an emerging
paradigm in intellectual property rights (IPR). Smell marks have significance because smells
or fragrances are deeply immersed in the human brain, which triggers the memory associated
with the fragrance. Smells are unique as they have the potential to bring back memories that
aren’t always easily recalled by humans, according to Rachel Herz, an adjunct professor of
human behaviour and psychiatry at Brown University. This paper explores the emergence and

challenges in smell mark registration in India.

Protecting different fragrances is important as it may be a great way to advertise. People
generally take smells for granted. When compared to our senses of touch and sight, our sense
of smell is something we are not always conscious of. However, research has revealed that
our sense of smell is crucial in our lives without it, our memories would not be the same.
Our olfactory system, which connects the smell receptors to the brain, is related to our limbic
system, which regulates emotion and memory. This is not surprising to businesses that employ
fragrances that convince us to buy products; for example, imitation bread aromas are used to

recall or encourage us to buy fresh bread.

Although unconsciously, we already use scents to bring back memories. Perhaps the aroma
of the sea transports you back to a fun family vacation, or sometimes a perfume carried by the
wind brings back memories of past feelings. Since odors are such strong emotional triggers, the
concept of putting scents in a system like Madeleine may someday become just as common as

photos.

Historically, a trademark has been connected to symbols, names, words, or other indications
that help in identifying the products or services that the manufacturer provides. Due to
technological advancements, trademark offices and courts in several countries have begun to
provide protection for a distinguishing smell that could be represented graphically to signify the

source of goods and services.

1. BA LLB (Hons.), 4" Year Student, Alliance School of Law, Bengaluru.
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The 1999 Indian Trademark Act’s requirement for pictorial representation during trademark
registration presented serious difficulties for scent trademarks. The article offers insights into
global viewpoints, including the actions taken by the European Union (EU) and the United
States (US), which recognize scent marks under the Lanham Act but differ from Australia and
New Zealand in that they are not functional’. Scent marks have a bright future ahead of them for
companies trying to stand out from the competition and provide memorable brand experiences?.
To fully realize this potential, though, will need persistent innovation, flexibility in dealing
with the challenges of changing laws, and an in-depth understanding of the preferences and

behaviours of customers.

This article discusses the evolution of trademark law into an unconventional type of mark
known as smell marks, which relate to the protection of a certain smell or aroma that a product
has. It also tries to define the many issues of the development and protection of smell-marks in
India.

EMERGENCE OF SMELL MARKS

Scent marks, also known as olfactory trademarks, are a relatively new idea in the world
of intellectual property. The trademark that identifies the source of original goods using the
consumer’s sense of smell’>. Every unique fragrance is known to be trademark and used to
identify between different goods or services. Its purpose is to establish the legal protection of
existing smells that may be used as trademarks. Sensory branding is an advertising strategy that
uses the consumer’s senses to influence their preferences®. All it takes is to use the power of the
senses to attract and retain customers. These days, companies want to influence through this

sense simply because they think that the more senses get involved, the stronger the message
will be.

Spence (2003) believes that smell (olfactory marketing) generates 75% of emotions and
that companies use both natural and manufactured odours.’

2. Yafei Pan, Research on the distinctiveness examination criteria of scent trademarks, 2(11) Sci-
ENCE OF LAW JOURNAL, 48-51 (2023).

3. Abhijeet Kumar, Protecting Smell Marks: Breaking Conventionality. 21 JOURNAL OF INTELLEC-
TUAL PROPERTY RIGHTS, 129-139 (2016)

4. Dodamgoda, N., & Amarasinghe, K. The Impact of Sensory Branding on Consumer Preference
of Coffee Shops in Colombo, Sri Lanka, 21 10sSR JOURNAL OF BUSINESS AND MANAGEMENT
(Isor-JBm), 21-31. (2019).

5. Kumamoto, J., & P. Tedjakusuma, A. 4 study of the impact and effectiveness of scent used for
promotion of products and services with low olfactory affinity, 186 INTERNATIONAL SYMPOSIUM
ON MANAGEMENT (INsyma) 158-161 (2018).
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In a study by Sayadi et al. (2015), it was found that customers tend to form connections
with certain brands based on their sensory experience. The use of sensory branding is aimed
at establishing subconscious cues that influence consumer perception and decisions about a
product. He emphasizes the importance of sensory branding in today’s fast-paced world since

customers are less likely to be attracted by commercials.

In India, it is still developing and there have been very few registrations due to the challenges
associated with their graphical representation and distinctiveness. But globally there have been
a few successful examples of smell trademarks that include the scent of raspberries, bubble
gum scent for sandals, and so on. Smell markings are under the category of Non-Conventional
Trademarks, commonly referred to as “Non-Traditional Trademarks,” which is a brand-new
class of marks that differs from regular trademarks in terms of appearance. It doesn’t have the
fixed properties of two-dimensional flat forms—pictures, words, numbers, etc.—and can vary
or volatile when interacting with connected products or services, leading to low stability and

frequent changes.¢

Additionally, this trademark encompasses marks that go beyond the conventional definition
ofatrademark. This includes slogans, sensations, scents, taste marks, three-dimensional designs,
sound, movements, position, holograms, and other unique marks. It also includes marks that are

not limited to words, symbols, names, devices, packaging, or combinations of colours.

The global expansion of law has aided in the formation of smell marks. One such convention
that expressly recognized unconventional trademarks was the Singapore convention on
Trademarks, which was signed in 2006. However, it also made it clear that member governments

have no obligation to set up “new types” of trademarks.

The World Intellectual Property Organisation’ established the Standing Committee on
Trademark Law to do a study on trademarks. After classifying non-conventional trademarks into
visible and non-visual mark categories, the committee studied them. Colours, holograms, and
shapes are a few examples of visual trademarks; sound, smell, taste, and texture are examples
of non-visual trademarks. It was discovered later, in 1956, that the concept of a trademark was

quite inclusive. At the Vienna summit, the subject was first discussed; later, it was in Brussels.

In 1994, the development of trademark rights was approved under the TRIPS agreement.
This TRIPS agreement defines trademarks broadly based on the types of marks that may be

mistaken for trademarks, and additionally, trademarks must have a distinguishing characteristic

6. ibid
7. Smell, Sound and Taste — Getting a Sense of Non-Traditional Marks, WipO MAGAZINE, (March
13,2024, 10:50 AM) https://www.wipo.int/wipo magazine/en/2009/01/article 0003.html
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in order to be protected according to the functional definition. Signs, symbols, characters, logos,
and combinations of colour or signs are among the rather arbitrary list of products that may
be classified under Article 15 of the TRIPS agreement. According to the TRIPS agreement,
unconventional trademarks should be protected since they are used as trademarks and have a

specific character that can help in figuring out the difference between a certain product.

There have been several excellent academic studies and discussions about protecting non-
conventional trademarks in Europe since the 19th century. Due to their unique characteristics and
ability to be graphically represented, non-conventional marks like sound, shape, etc. were also

the subject of discussion in Bolivia at the beginning of the 20" century about their protection.

Despite the fact that non-traditional trademarks and protection have increased in popularity
over the past 20 years, there are still numerous issues with these marks, especially when it about
graphical non-perceptible non-traditional trademarks like touch, smell, and taste, which can

confuse consumers and cannot be graphically represented.

The purpose of smell marks is to signify their worldwide presence. Smell marks can be
registered by legal methods or through law in a number of jurisdictions, including the US and
the EU.

Challenges in Smell Mark Registration
The term trademark is defined under the Trademarks Act of 1999, Section 2(1) (zb). Marks

that do not fit the Act’s criteria are considered non-conventional marks®. Holograms, smells,
sounds, and tastes are examples of these markings. These trademarks may consist of symbols,
words, names, packaging, gadgets, and colour combinations. Although non-conventional marks
must be addressed, the Draft Manual for Trademark Practice and Procedure 2009 stated that

there is a need to address, but more clarity is still needed.’

A trademark requires “graphical representation.” Anything that may be stated both visually
and on paper is considered a graphical representation according to Rule 28 of the Trademark
Rules 2017 (the ‘Rules’).

The following requirements must be met for a mark to be eligible for trademark registration
under the Act:

8. Bhanu Pratap Singh Sambhyal and Faseeha Khatoon, Moving from Conventional to Non-Con-
ventional Trademarks-Recognising Smell Marks, IV NUALS INTELLECTUAL PROPERTY
REVIEW, 18-41, (2021-22)

9. Vatsala Sahay, Conventionalising Non-Conventional Trademarks of Sounds and Scents: A
Cross-jurisdictional Study ,6 NALSAR STUDENT Law REVIEW (NLsSR), 128—141. (2011)

[58]



CHAPTER 1: ENTREPRENEURSHIP, TAXATION AND EMERGING PARADIGMS OF IPR

It must: Be able to be graphically represented. Be simple to distinguish from other items

and comply with the rules in order to qualify as a “mark” under Section 2(1)(m) of the Act.

Trademark Rules of 2002, specifically Rules 28 and 30 mandate consistent representation

in writing. This need, therefore, poses a significant challenge.

The Indian Trademark Act 1999 has an open-ended definition of “trademark™ that does
not specifically exclude non-traditional marks such as smells still there is the lack of clear
guidance on the requirement for graphical representation that has made it difficult to register
smell marks under Indian trademark law. It is not possible to represent the ‘smell’ in words or
chemical formulae accurately. Then Rule 26 requires a graphical representation of the mark on
the registration form. It is nearly difficult with a smell mark to present on paper when submitting

for registration.'

Showing the distinctiveness of a smell can be challenging as it often comes from the
ingredients used in the product. An individual cannot easily refresh a smell once they have built
up a memory of it. Identifying similar smells without expertise is possibly hard, making the
process of registering smell marks misleading. Thus, it is impossible to prove originality and

uniqueness, and this is the primary limitation of smell mark registration."!

Features of products that are also functional are not protected under the doctrine of function.
Disproving that a certain product’s aroma is not a utilitarian feature may be rather challenging.
A common argument is that since human smell is subjective, it cannot be used as a legally

recognised brand.

If a product’s smell provides a means of identifying its origin, its manufacturer aiming to
prevent infringement on that mark must be able to prove that consumers will likely become
confused by similar smells. The practical challenges in administering smell marks could prove
to be far more than in the establishment of colour marks, since it may be hard to distinguish the

same smell blended with similar colours without professional assistance.

Even though smells of products may be registered and protected as trademarks in many

countries, the procedure of registering a smell trademark still is challenging since it cannot be

10. Ms. Ananya Pandey, Recognition Of Smell As A Trademark In India. (AMLEGALS). (May
13,2024, 10:50 AM) https://amlegals.com/recognition-of-smell-as-a-trademark-in-india/#

11. Kurup, R. R., & Aksa Pradeep, N., Non-Conventional Trademarks In India: The What, The Why
And The How, 1 E-JOURNAL OF ACADEMIC INNOVATION AND RESEARCH IN INTELLECTUAL PROP-
ERTY ASSETS (E-JAIrIPA) 131-148 (2020)
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graphically represented, and it takes a huge amount of work to demonstrate how it differs from

the product.'

Since India follows a system that is comparable to that of the EU, which raises the bar
for the trademark’s graphic representation, registering non-conventional trademarks requires
a lot of attention to detail. Indian courts are free to interpret and apply the law differently
from that of the UK Trademark Laws, even if the criteria are the same as those followed in
the UK. Additionally, the precedents established by the ECJ are followed by UK courts. India
must thus emphasis on coming to a solution that permits a more “open system” of establishing
standards for granting trademarks for smell marks. This is because it is fair to predict that
non-conventional trademark demand will increase in the near future, even if non-conventional

trademark registration is not expanding at a similar rate as conventional trademark registration.

Smell mark registration is among the most challenging since, according to the previously
mentioned requirements, the mark cannot be represented graphically or visually. Moreover,
there is uncertainty due to the fact that different nations have varying rules regarding smell

marks.

In Sherrell Perfumers Inc. v. Revlon Inc., the court determined that when new fragrances
hit the market, consumers will undoubtedly get confused in the absence of a single, widely
accepted way to identify smells. In these kinds of circumstances, proving infringement would
likewise be challenging. Durability is another problem with smell marks. Furthermore, the
impact of climatic conditions cannot be ignored, the scent strength naturally fades with time,
and there should be some sort of variation in the sample deposition of smell marks. However,
this can be mitigated by making sample collection possible from local laboratory suppliers on a
certain timeline. Another solution is to use scenography. It is an instrument of technology that

can store smells in nanoscopic levels and then use them as required.

The requirement that the smell not be brought on by the nature of the product presents
another difficulty in establishing a smell mark. Certain smell mark descriptions such as tennis

balls scented with freshly mown grass from a Dutch manufacturer.

The significance of product distinctiveness is discussed in the Myles Limited case . This
case discusses whether or not one can identify the fragrance of raspberries in connection with

fuels, namely motor fuels and diesel in particular as an engine, heating, and fuel. As per the

12. Port, K. L., On Nontraditional Trademarks, 38 NORTHERN KENTUCKY LAw REVIEW, 2012
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verdict, the registration of raspberry fragrance was refused. The “scent” was not visible though

being represented graphically.'

The most major obstacle to the process is the prohibition of registering smell as a
trademark under Indian trademark law, which also provides no precedent for support. Graphical
representation is required for registration. It won’t be feasible in India until a few loopholes are
closed.

A lack of uniformity in smell mark registration might be harmful to national economics,
even though it is unclear whether smell markings will be utilized more frequently and recognized
as legitimate trademarks in different nations. It is unclear if the scent mark will be included
among the most valuable commercial marks in the future or if they will only be a fad due to

their present relative rare.

INTERNATIONAL PERSPECTIVES
The European Union

The first smell-related'* case was determined by an English court. The United Kingdom
Trademarks Act of 1994 implemented the European Community Directive 89/104/EEC
(Directive). Chanel was the first brand to file for a smell registration under the 1994 Act for the
scent Chanel No. 5. The product itself smelled bad, thus the application was rejected based on its
functionality. The same day, Sumitomo Rubber Co. requested registration for a floral fragrance/
smell suggestive of flowers applied to tires, while Unicorn Products sought registration for a
strong bitter beer smell attached to flight darts. The applications were approved for both.

A landmark case determined by the European Court of Justice was Ralf Sieckmann v.
Deutsches Patent und Markenamt®. In this case, Mr. Sieckmann applied for trademark
protection for his collection of businesses. By providing the chemical formula, describing the
mark’s chemical composition, and noting that samples are available from nearby labs listed in

the Dutch Yellow Pages, he shows the mark. He additionally provided a sample, stating that

13. Gautham Balaji, Unconventional Trademarks.: Can Sounds, Smells, Colours and Other Non-Tra-
ditional Trademarks Be Protected in India? MONDAQ (July 24, 2024, 10:00 AM) https://www.
mondaq.com/india/trademark/1446194/unconventional-trademarks-can-sounds-smells-co-
lours-and-other-non-traditional-trademarks-be-protected-in-india

14. Geiregat, S., Trademark Protection for Smells, Tastes and Feels — Critical Analysis of Three
Non-Visual Signs in the EU., 53(2) Iic INTERNATIONAL REVIEW OF INTELLECTUAL PROPERTY
AND COMPETITION LAw, 219-245. (2022)

15. Ralf Sieckmann v. Deutsches Patent und Markenamt, Case C-273/00, 12 December 2002, Euro-
pean Court of Justice.
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“balsamically fruity with a slight hint of cinnamon” was how people usually described the
perfume. The application was repeatedly rejected due to its failure to comply with Article 2

guidelines.

Whether smells were registerable and whether the recommended graphical representation
techniques were sufficient were the main points of debate in the preliminary ruling. The Court
came to the conclusion that smell can get trademark protection provided it is graphically
represented, noting that the indicators listed in Article 2 were not an exhaustive list. This kind
of representation needs to be self-contained, and comprehensible, and “must enable the sign
to be represented visually, particularly using images, lines, or characters.” By consulting the
public register, the public and responsible authorities would be able to recognize the distinctive

sign for which protection was asked for via to the graphical representation.

The Court made an observation on the graphical representation method, noting that certain
people could identify the scent by reading a chemical formula, and that the formula itself
indicated the substance rather than the smell. Written descriptions were inadequate and unclear.
A little sample lacked stability, longevity, and graphing ability. Consequently, the Court came
to the conclusion that none of these techniques—either in isolation or in concert—constituted
legitimate representation. The application was thus rejected. It is important to note that the
Court did not specify what an appropriate graphical representation of Article 2 is. By failing to
do so and nullifying the aforementioned procedures, the ECJ has drastically reduced the scope

of scent registration.

USA

The Lanham Act governs trademark protection and registration. The U.S. Patent and
Trademark Office (U.S.P.T.O.) is involved in the registration process. Section 1052 of the
Lanham Act is the key provision that defines what can be trademarked. In a negative way, the
legislation outlines what is not regarded as a trademark. The only prerequisite for approval is
that the mark must be nonfunctional and either unique or have become unusual enough for
customers to be able to tell the owner’s products apart from others. Trademarks are explained
in 15 U.S.C. Section 1127.26. ‘Symbols’ and °‘devices’ fall under this general category.
Congress deliberately kept these two sentences in place in 1988 so that sounds, forms, and

smells may be registered as trademarks.

Thus, the Act does not prohibit recording sounds or fragrances. The ruling in Qualitex
Co v. Jacobson Products Co by the US Supreme Court, holding that a trademark can be
“almost anything at all that is capable of expressing meaning,” makes it easier to register non-
conventional marks. The first fragrance to receive trademark protection was characterized as
having a “high impact, fresh, floral fragrance typical of Plumeria blossoms.” Conventional

limitations were imposed on what could be trademarked. The fragrance must be exclusive to
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the product; it cannot be useful or advantageous. As a result, it is impossible to smell perfume.
The court decided that while visual aids for visual representation were not required, describing

the fragrance was.

New Zealand

The Trademark Act of 1953 in New Zealand was modified by the Amendment Act of 1999,
which included taste, sound, and smell to the description of appropriate uses for a “sign,” in
addition to name and logo. While international agreements for instance TRIPS do not mandate
the inclusion of certain sensory aspects, they may be eligible for trademark registration if they
are easy to distinguish goods from other. But for a smell to be eligible for trademark registration,
it needs to be highly distinctive or rare so customers will recognize it and while purchasing
they will link it to a certain source. Only advertising description is not enough for them to
recognize the smell, they need to first smell the product in real. Lastly, In New Zealand, smell
marks are protected by statutes and court interpretation, meaning that distinct smells may be
eligible for trademark registration provided they fulfill the necessary standards of uniqueness
and association with a specific source.

Australia

The Australian Trademark Act of 1995 recognises that sounds, shapes, colors, and smells
may all be registered as trademarks for products under its definition of “sign.” Nonetheless, the
Sieckmann test is used by Australian courts to identify non-standard marks. Put otherwise, a

trademark application will be denied if it is not visibly represented.

CONCLUSION

The ownership of a particular smell is protected by smell trademarks. Manufacturers used
smells or aromas to differentiate their goods from similar ones, which led to the development

of smell marks. In the future, it will be impossible to ignore the potential advantages that
smell marks, and their special qualities provide. It has been frequently observed that since
humans have one of the strongest senses, smell may be a very useful tool in aiding customers
in remembering and identifying a product.

Among customers who are blind or visually challenged, they are also quite significant.
Also, one potential solution to get beyond the limitations of graphical representation is to
employ highly developed scent sensors. Various technologies, including Gas Chromatography
and E-Nose, are being developed and may be utilized to collect fragrance specimens for this
objective.

Scent marks have a bright future ahead of them for companies trying to stand out from the
competition and provide memorable brand experiences. To fully realize this potential, though,
will need persistent innovation, flexibility in dealing with the challenges of changing laws, and

an in-depth understanding of the preferences and behaviours of customers.
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COMPARATIVE STUDY ON PROTECTION OF FASHION
INDUSTRY UNDER IP LAW WITH RESPECT TO INDIA AND
EUROPEAN UNION

Ishita Shukla'

“Fashion goes only in one direction i.e., forward and I am a firm believer in thinking that

way too”.

-Anna Wintour

INTRODUCTION

India is a country with a rich cultural heritage and a prolonged history of fashion. The
diversity in the regional styles, elaborate textiles, and traditional clothing all reflect the
historical influences, social classes, and artistic expressions of the nation. Indian fashion exhibits
a continuous evolution that celebrates its cultural heritage while adjusting to global trends. Its
roots can be traced back to the grandiose attire of royal dynasties, the ancient practices of
the Indus Valley Civilization, and the modern mixture of traditional and modern styles. Each
region and state in India have its own unique costume, traditional clothing, and accessories,
contributing to the country’s diverse and rich textile heritage. In this age of globalization,
India’s fashion sector is quickly developing to keep up with global trends. Significant growth
over the past ten years has been attributed to the rise of domestic designers, some of whom
have recently received recognition on a global scale. The expansion of the fashion business is
evidenced by the rise in the number of important fashion events in India. In the modern world,
fashion encompasses much more than merely attire and accessories. The rapidly expanding
fashion business has been significantly influenced by intellectual property. Intellectual property
law can protect a variety of developments in the fashion industry, including elements of fashion
design, literary and artistic works, images, and symbols used in trade and commerce. It should
be emphasized that the many categories of intellectual property and their importance to the
fashion industry have only been briefly touched upon. By comparing the intellectual property
protection in India and the west, the current study gives light on how to safeguard the fashion
industry. Fashion has made significant progress to get to where it is today, along with fast-
paced living. With the popularity of shows like Gossip Girl, Sex in the City, Emily in Paris, and
Scandal, consumers are feeling more pressure to dress like celebrities. This has resulted in fake

fashion accessories and clothing.

1. Student, BA. LLB. Hon’s, 4" Year, Alliance School of Law, Alliance University, Bengaluru.
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The Government is unaware of where the 250 billion dollars generated by the counterfeit
sector were each year ago. The fashion sector also has a significant impact on the economy,
which facilitates black marketing. The sad thing is that people are completely unaware of buying
counterfeit goods; to them, it is completely safe. In America and Europe, it is addressed by
codified laws, but in India, we don’t have a codified law as such. The only difference between
his hand-embroidered jackets, which he was selling for Rs 40,000, and those being sold on the
streets for Rs 1500 is that the designs are digitally printed, according to an Indian designer.
When the owner was questioned, he said that the designs were an “honour” to the creator
and not a copy. Thus, it is very essential to understand the importance of the protection of the
fast-growing fashion industry especially in India to protect the designs. This research paper
primarily talks about such protection under the IP law in both India and European Nations. This
paper aims to fulfill its objective by adopting a doctrinal method of research by referring to

sources like research papers, articles, journals, online sources.

STATEMENT OF PROBLEM

The fashion business is a vibrant and lucrative sector that creates unique items and styles
that are simple for rivals to copy. Fashion designers must have their intellectual property (IP)
protected if they are to be properly acknowledged and paid for their efforts. Fashion designers
may find it more difficult to assert their IP rights and stop infringement since different jurisdictions
have varying regulations governing the protection of fashion designs under IP laws. India and
European Union both differ in their approach when it comes to protection of fashion industry
under IP laws. There have been several claims about the laws of India being better than EU
laws while some argue that the laws of EU have provided better protection to the fast-growing
fashion industry.

After clearly analyzing the issue, the problem that emerges can be stated as follows What are
the similarities and differences in the legal frameworks and enforcement mechanisms pertaining
to fashion design, and how well do the intellectual property laws in different jurisdictions protect

the intellectual property rights of fashion designers?”

THE IP PROTECTION RELATED TO FASHION IN INDIA

The five laws that protect fashion design in India are the Indian Copyright Act?, the Designs
Act’®, the Trademarks Act, “the Geographical Indications Act’, and the Patents Act®. These laws

The Copyright Act, 1957 (Act 14 of 1957)

The Designs Act, 2000 (Act 16 of 2000)

The Trademarks Act, 1999 (Act 47 of 1999)

The Geographical Indications of Goods (Registration and Protection) Act, 1999 (Act 48 of 1999)
The Patents Act, 1970 (Act 39 of 1970)

A
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only govern specific elements of a garment, such as its design, shape, pattern, colour, and size,
rather than the garment. The Fashion Industry is protected under the following sub-heads under
IP

Protection through Copyright

Copyright is a legal safeguard that protects original works of authorship, such as artistic
and creative expressions, by guaranteeing the owners’ exclusive rights to their original creations
and forbidding unauthorised use or duplication. According to India’s Copyright Act of 1957,
works that are protected by copyright are shielded from infringement for 60 years after the
creator’s passing in addition to their lifetime. Copyright safeguards, inspires, and guarantees
the existence of protection and redress for the creator if his creativity is used unlawfully, or his
right or expertise is violated. The best way to safeguard fashion designers’ artistic expressions
is through copyright. There is no other efficient way to safeguard the intrinsic complexity of
the industry, as well as the property interest and worth of the garment design. In rejecting the
protection, the courts copyright protection would still offer an easily implementable solution to
the issues of design theft, without affecting the free market of ideas, according to proponents
of copyright and other legal remedies. Now, one must accept the reality that Design laws and
copyright laws operate essentially simultaneously in reference to fashion technology to grasp
the relationship between copyright and that industry. Now, how copyright is even related to
fashion technology is likely to cross someone’s mind. It is a reality that computer programmers,
tables, and collections of computer databases fall under the definition of “literary works” for
copyright purposes. For fashion design, software tools are employed, software-based models
are used to evaluate the design, logistic management is used to analyse every step of the
value chain and the outcome of the market’s desire for that specific design. It is essential for
establishing oneself in the cutthroat global economy. One prominent example is ZARA, which
shortened its production cycle from 4 to 12 months to just 30 days by adopting a clever IT
(information technology) system.” The finished fashion products are sent and arrive in stores
within 48 hours of their manufacturing thanks to a high-tech distribution system that uses over
400 chutes and 200 kilometers of underground traces. Shirtdotnet is another illustration. It is
a clothing platform that gives users the chance to design and purchase items straight from its
online store. The provision of mass customization clothing solutions has been accomplished

using proprietary software that is shielded as a trade secret.

In general, one may state that a work must be aesthetic, pleasing to the eyes of the public,

or must have been made as an artistic work; this includes drawings, sculptures, and creative

7. Arendhu Shekhar Nanda, Shikha Behera,” IP Rights and Fashion technology — Comparative
Analysis in Fields and Continents” 2 Indian Journal of Law Management and Humanities,6
(2019)
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workmanship. The meaning of it has been taken into consideration in several situations to
determine whether it would fall under the purview of copyright and be protected by it or not.
The House of Lords unanimously decided that a prototype for a distinctive three-piece lounge
suite that was meant for mass manufacturing was not artistic in the landmark case of Hensher
V. Restawhile ®. Cardigans and sweaters, which are even on display in the Victoria and Albert
Museum, are another illustration of the value of creativity and a work of art, but they are not to be
sufficiently artistic or creative; rather, they are merely examples of how fashion has developed
and changed over time. In a more recent case, Lucas Film Ltd v. Ainsworth’, the maker of the
Star Wars movie lost the battle for the copyright for the helmets used by storm troopers. It was
viewed as practical rather than artistic or even aesthetically pleasing. Dismissing all the claims,
it was contented by the Supreme Court of United Kingdoms that helmets would not come under
the purview of sculptures and cannot be protected by copyrights. These few examples give us a
certain idea about how the fashion industry is protected under the IP laws.

Protection through Trademark

Fashion and trademarks have long histories. What comes to mind when someone mentions
the word “fashion?” Immediately a brand name or perhaps anything connected to a specific
fashion house. When a person thinks of a brand, the mark, symbol, or writing style immediately
comes to mind. That is the brand. It is the brand’s trademark that immediately springs to mind.
It supports the fashion sector in several ways. The fashion house uses trademarks to establish
enduring relationships with their patrons. They benefit greatly from getting their brand equity
protected against infringement. They are crucial for businesses that compete in the market and
are well-known to most of the population. By becoming a part of the design, the trademark

serves as a link between the fashion house and its clients.

Louis Vuitton is an example. As well as using the mark “LV” in its designs, the company
utilizes it as its logo. Burberry is another example; it has trademarked both the word “Burberry”
and the Burberry check design. It is not always necessary for a trademark to be clearly visible
on the item of clothing, but it can be displayed in a subtle manner too. For instance, on the
buttons, the rear, or a small “label” inside or on the back. Trade dress, or the overall image
of the goods, including its size, shape, colour or colour combinations, texture, graphics, or
even specific sales strategies, was also made possible by trademark law. Many designers have
attempted to defend their marks and products against allegations of trademark infringement by
filing lawsuits alleging unfair competition. Because the public has come to associate the mark

with a “secondary meaning,” a designer must demonstrate that the sale of a copy is likely to

8. Hensher V. Restawhile [1976] AC 64
9. Lucas Film Ltd v. Ainsworth [2011] UKSC 39
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cause confusion among customers. Although some designers, like Chanel, Gucci, and Louis
Vuitton, who frequently use their trademarks with their clothing and fabric patterns, may be
successful in pursuing such a claim, the industry’s ephemeral and seasonal character will defeat

most of the designers.

Protection under Patent

Patents typically and generally protect technical innovations that are truly new, novel in
nature, and non-obviously created. So, when thinking about fashion technology and the fashion
business, a patent is not an IP tool that comes to mind so readily. Technical advancements
are still one way to give the textile manufacturer a competitive edge. Patent can be of great
use when thinking about the fashion industry in terms of the design and fabrics which are
used to create the clothing materials. The new and novel ideas of a particular clothing material
can be protected greatly by patent. Several instances of it include Geox Breathes, Suberis,
and Novozymes. Having a patent demonstrates a company’s technological supremacy in the
market, making it clearly superior to its immediate competitors. For instance, a new fabric
that is altogether softer, does not require ironing, does not wrinkle, etc., would draw a lot
more customers and, consequently, more partners and investors in it. As was already noted,
Novozymes is a Danish biotech business that created a technique for protecting fabrics using an
enzyme and microbe called cellulose. It gives the denim a worn-out look by removing some of
the indigo dye. Regarding the granting of fashion technology patents, there are some substantive
and procedural concerns. It is only possible to patent new designs that are unique and non-
obvious, which is a little difficult to show; designs that are being improved upon are not subject
to patent; and occasionally, functioning is an issue. Now let’s talk about procedural issues. The
preparation of a patent application is a time-consuming, costly, and uncertain procedure that
results in rejection of about one-third of all submissions. This is how patents protect the fashion

industry.

Protection under Designs

Understanding the definition of designs or, for that matter, industrial designs themselves
is necessary before one can comprehend how fashion and designs are related. A design is a
representational plan or drawing and is artistically appealing and has a dimensional quality
to it; whether it is two dimensional, which includes knitting techniques, or three dimensional,
which includes the shape of the product, like that of the shape of clothing or accessory. In
the fashion industry, it is essential because it safeguards the unique expression of patterns,
graphics. However, it has serious drawbacks, such as widespread imitation and counterfeiting
due to copyright not covering functional items or general concepts. The short protection period,
vague regulations, and the quick-paced nature of fast fashion make enforcement of the law

more difficult for designers. In addition, new digital forms of fashion like NFTs are difficult for
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traditional copyright laws to handle. Therefore, it is imperative that intellectual property laws
be changed in order to give fashion designers and their creative works stronger protection. By
registering designs, the creator, founder, or designer gains exclusive control over the design,
preventing other market competitors from making use of the designer’s unique invention.
One of the main IP tools that is obviously and immediately relevant to the fashion business
is designs. The invention of the knitting frame in 1589 marks the beginning of the concurrent
evolution of design and technology'’.Design piracy is punishable by paying damages, as stated
in Section 22(2) of the Design Act'. In the matter of Pranda Jewelry v. Aarya 24K'", the
Bombay High Court rendered a decision. This case involves copyright infringement in relation
to gold sheet goods depicting gods and non-secular symbols. To illustrate how the features
of shape and configuration are not applied when the picture is reproduced but the painting
itself is recreated, the court used the example of replicating a painting onto a canvas or piece
of paper. Nonetheless, the court found that when characteristics or patterns are included in
drawings, diagrams, or blueprints even despite they would have a commercial value, they are

not protected. This applies to commodities like a refrigerator or a mixer.

Protection by Geographical Indicators

The fourth Schedule of the GI Act categorizes the products covered by legal protection.
GI registration stands for the preservation of texture and creative value used to make fashion
apparel or accessories. GI can develop and integrate into a creative economy, making it essential
to rural areas when integrated with trademark and copyright. GI helps in protecting the fashion
industry in numerous ways one of which is to safeguard the products which are related to

fashion industry and have some uniqueness in them and they belong to that particular place.

THE IP PROTECTION IN EUROPEAN UNION IN RELATION TO FASHION
INDUSTRY

Fashion design is protected by numerous intellectual property laws, including copyright,
design patents, and trademarks. In general, a trademark is a term or symbol that designates
the source of goods or services. A patent protects the decorative design of a useful product
or commodity. Article design is included in the range of expression covered by copyright.
Nonetheless, these laws virtually overlap when it comes to protecting fashion design. A patent’s
scope is widened to cover a variety of fields in most countries, including the US and Thailand.

The European Council established Legal protection of Design (a European Directive) in 1998.

10.  Arendhu Shekhar Nanda, Shikha Behera,” IP Rights and Fashion technology — Comparative
Analysis in Fields and Continents” 2 Indian Journal of Law Management and Humanities, 10
(2019)

11. The design act, 2000 § 22(2)
12. Pranda Jewelry v. Aarya 24KAIR 2015 BOM 157
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It established criteria for protection eligibility. Over a period of 25 years, the owner is given
sole possession. Both registered and unregistered designs are protected by this legislation. An
innovation is a product or a technique that typically offers a new technical solution to a problem

or a new way of doing something.

Protection under Patent

Apatentis a form of an intellectual property right which is exclusive in nature and is generally
granted for an invention to the patent holder conferring upon him the rights to make, use or sell
or import for a limited period of time. The design patent, which is based on decorative, non-
functional components, is the one that is most closely tied to fashion design. The sole authority
to grant a license to third parties for an invention or design belongs to the patent holder. The
exclusive right expires after the patent period, which is typically 10 to 15 years for a design
patent and 20 years for an invention. The signature image for the Italian clothing brand Pickwick
is an example of patent in which there is a young, faceless guy with spiked hair. Indeed, it was
quite fashionable and appealing to young people’s eyes. And over time, it was discovered that
due to the brand equity of Pickwick, young people were prepared to spend more on clothing
and accessories with its emblem. Because the company started off working out of a garage, the
cost of the garments was kept low. Because of its appealing logo, it eventually gained market
share. Today, the company has outsourced clothing manufacturing and concentrates mostly on

marketing, distribution, monitoring, and controlling trademark usage.

Although fashion design can be protected in the United States through trademark, design
patent, and copyright, each form of protection has its own set of difficulties. But only a few
decisions by the US Supreme Court have addressed whether and how much fashion design

should be covered by intellectual property rules.

Protection under Copyright
According to clause 102(a)(5) of the Copyright Act", clothing designs are considered

“useful objects” or utilitarian functions, hence copyright protection for fashion design has been
restricted. The separability of protected and unprotected portions has been shown using unique
techniques developed by some US courts of appeals. The issue of copyright separability was
ultimately resolved by the US Supreme Court in Star Athletica, LL.C v. Varsity Brands Inc.
Another'#is Suberis, which was developed by the Italian business GrindiSrl. It is a cutting-edge
cork fabric that is claimed to be waterproof, fireproof, washable, as smooth as velvet, as light

as silk, and incapable of being scratched. This is mostly utilized in the production of apparel,

footwear, and athletic wear, among many other uses.

13. The copyright act, 1957 § 102(a)(5)
14. Star Athletica, LLC v. Varsity Brands Inc. Another 580 U.S. (2017)
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COMPARATIVE ANALYSIS

There are both similarities and variations between the rules governing intellectual property

in India and the European Union (EU). This is a comparison of Indian and EU intellectual

property laws:

1.

Patent Law: To protect inventions, there are patent laws in both India and the EU.
The Patents Act of 1970 governs the granting of patents in India, and the European
Patent Convention governs granting of patents in the EU (EPC). These laws provide
for the granting of patents for novel inventions that are inventive, beneficial, and have
potential for industrial use. Nonetheless, there are some discrepancies between the two

jurisdictions’ patentability standards and processes.

Trademark Law: Brands and logos are protected by trademark rules in both the EU
and India. Trademarks are registered under the Trade Marks Act of 1999 in India and
the European Union Trade Mark Regulation in the latter (EUTMR). These regulations
allow for the registration of distinctive trademarks that are not confusingly similar
to marks already in use. The two laws’ protection levels and registration procedures,

however, are different.

Copyright Law: Original works of authorship are protected by copyright laws in both
India and the EU. The Copyright Act, 1957 governs copyright protection in India,
whereas the Copyright Directive governs copyright protection in the EU. Both statutes
offer protection for a variety of works, including musical, artistic, literary, and visual
works. The terms of copyright protection and the extent of protection offered by the

two statutes, however, are different.

Design Laws: To safeguard a product’s outward look, design regulations are in place in
both India and the EU. Designs are protected in the E U under the Community Designs
Regulation and in India under the Designs Act, 2000. These regulations allow for the
registration of brand-new designs with distinctive characteristics. However, there are
differences in the procedures for registration and the scope of protection provided

under the two laws.

Geographical Indications (GI) are signs used on items that have a specific geographical
origin and exhibit attributes or a reputation that are related to that origin. Both India
and the EU have laws that protect GI. The Geographical Indications of Products
(Registration and Protection) Act, 1999 governs the registration and defence
of geographical indications in India. The EU’s Regulation on the Protection of

Geographical Indications and Designations of Origin for Agricultural Products and

[71]



LEX ET MUTATIO: LAW AND SOCIAL TRANSFORMATION VOLUME IV

Foodstuffs provides protection for Gls. Although the goals of the legislation in both

jurisdictions are similar, there may be differences in the level of protection offered.

In conclusion while there are some parallels between the intellectual property (IP) laws
of India and the EU, there are also some notable disparities in the processes and levels of
protection offered by the various laws. Understanding these distinctions is crucial for companies
doing business in both jurisdictions if they want to make sure that their intellectual property is

properly safeguarded.

CONCLUSION AND SUGGESTIONS

Since fashion law is a relatively new area of the law, it is crucial to adopt a fresh perspective.
Fashion law has an unavoidable impact on society and the economy. Due to the inventive and
derivative nature of the items, the fashion sector is unpredictable. Given how widely consumed
it is, it has had a significant impact on the economy. High price and excessive usage are
incompatible. It is there that “piracy” is born. Even though the challenge is the same in every
state, the protection is different, therefore it is necessary to approach this area with a creative
perspective. The laws vary widely. First instance, the latest changes in the fashion sector have
caught people’s attention through the intellectual property laws. As time goes on and society’s
requirements continue to grow, several legal experts and academics identify fashion law as
one of the crucial institutions that creates intellectual property rights as the only protector
of fashion designs. The various levels of protection given to various fashion trends must be
known by fashion industries. There are notable differences between the Legal Protection of
the European Union and the US’s Innovative Design Protection Act (IDPA). Furthermore,
because there is no fashion law in the nation, the differences between IDPA and the European
Union are incomparable. The creators have sought protection under copyright laws, but that is
insufficient. This conclusion can be drawn from the Star Athletica, LLC v. Varsity brands case
since copyright law was incredibly reliable in that. Thus, it can be clearly understood that the
fashion industry has been widely protected by the IP laws both in USA and European Unions
but needs a wider protection keeping in mind the growth of the industry at a fast-pacing rate.
Indian laws have sought to protect the fashion industry through IP laws but needs a greater
sense of reform to protect it further as compared to the laws of European Union. The fashion
industry is one of the leading industries in today’s world. It is one of the greatest contributors
to the economy of the world. It has been widely protected by the IP laws but there is always a

scope of improvement and thus, here are certain recommendations-

1. Register Designs- In the fashion sector, design protection is crucial, thus you want to
think about registering your designs. Depending on the type of design, you can register

your creations as either trademarks or designs.
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2. Protect your brand- You should take precautions to maintain your brand because
it serves as your identity in the fashion industry. This can involve filing trademark

applications for your company name, logo, and other distinguishing characteristics.

3. Avoid infringing on other’s IP rights- Ensure sure you don’t violate someone else’s
copyrights, trademarks, or other intellectual property rights. This can include refraining
from using their brand names or trademarks or replicating their designs without their
consent.

4. License your designs- To make money and broaden your market, you can license your
ideas to companies like manufacturers or merchants. But you must make sure that your

licensing agreement is precise and spells out all of the requirements for the license.
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DERIVATIVE WORKS, TRANSFORMATIVE WORKS,
AND FAIR USE UNDER THE COPYRIGHT LAWS: A DOCTRINAL
UNDERSTANDING

Shrivanika. S'

INTRODUCTION

Intellectual Property Rights (IPR) constitute a dynamic and evolving area of law in
India, with ongoing efforts to further solidify their foundations. This research paper adopts a
doctrinal approach to analyse a growing area of confusion in copyright law: the treatment of
derivative works and their associated copyrights. This research commences by establishing
a comprehensive understanding of the concept of “derivative works.” Given the absence of
a specific legal definition within Indian copyright law, the analysis will consider relevant
provisions of international copyright acts alongside scholarly definitions. This multifaceted
approach is crucial to effectively address this concept, which serves as a foundational element

for the subsequent research.

A thorough research of the criteria for identifying a derivative work has been made and is
comprehensively briefed. Furthermore, a clear understanding of copyright infringement, and
its triggering factors. The research paper further delves into the legal position of copyright
in special circumstances when the derivative work in itself is based on a derivate work. A
significant source of ambiguity within copyright law pertains to the ownership rights associated
with derivative works. The objective of this research is to examine the legal underpinnings of
copyright ownership in derivative creations. This paper will provide a comprehensive analysis
of copyright protection for derivative works under Indian and international law, with a focus on

relevant case precedents.

Author believes that the popular myth that Shah Jahan ordered to chop off the hands of all
the laborers who worked on the construction of the Taj Mahal set the beginning of Intellectual
Property Rights in India. May it be a myth or a truth or maybe Shah Jahan had made a contract
that forbade them from ever taking up another building project for any other ruler, which might
be similar to losing their hands, but the underlying principle or interpretation is that he didn’t
want anyone else to build something that might be similar to Taj Mahal. Intellectual Property
Rights are the most widely used negative rights that prohibit others from using what is yours.

This paper attempts to understand three interconnected topics under the copyrights from the

1. Law student, St Joseph’s College of Law, Bengaluru.
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perspective of Cinematographic film. This paper examines the legal concepts of derivative
works, transformative works, and fair use. It analyzes how these concepts have been defined
and applied in previous cases. The paper then applies these legal standards to determine whether
using a film can be considered a derivative work, transformative work, or fair use. Using the
movie “Baahubali” as an example, creating a dubbed or remade version would be considered
a derivative work, requiring the original copyright holder’s approval. Conversely, writing a
biography about the character “Devasena” based on her portrayal in the film would likely be
seen as a transformative use, as it creates a new work by adding substantial original content.
Finally, staging a school drama based on the movie for an annual day event would generally be
considered fair use, exempt from copyright infringement as it’s a non-commercial, educational
use. While the provided examples may offer a preliminary understanding of Derivative Works,
Transformative Works, and Fair Use, the intricacies involved in distinguishing between these
categories and assessing their corresponding copyright implications are substantial. India’s
Intellectual Property Rights (IPR) regime, still in its developmental stages, underscores the

complexities inherent in navigating these legal concepts.

DERIVATIVE WORKS
Derivative Works- a Simple Understanding

The word “Derive” simply means to get something from something and that’s where the
understanding of Derivative work begins. The delineation of derivative works, including their
definition and copyright protection, presents a complex and evolving legal landscape within
India. While international copyright frameworks have established relatively clear parameters in
this domain, the Indian legal system continues to grapple with the challenges posed by derivative
works. To be considered a derivative work, a new creation must incorporate a significant part of
or exhibit striking similarities to a previously copyrighted work, allowing an ordinary observer
to readily identify the derived nature of the new material. A remix of a song serves as a common
example. Unless a work falls under the fair use doctrine, which is explored in depth later, it is
essential to secure proper permissions and licensing from the copyright owner. Unauthorized

use infringes upon the copyright holder’s exclusive right to create or authorize derivative works.

Definitions and Interpretations

Under Article 2(3) of the Berne Convention for the Protection of Literary and Artistic
Works (1971),

a derivative work is defined as an adaptation, translation, arrangement, or similar

alteration of a pre-existing work. Such derivative works are afforded copyright
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protection independent of, but without prejudice to, the copyright in the underlying

work.?

The United States Copyright Act of 1976, 17 U.S.C. Section 101 states,

“derivative work” is a work based upon one or more preexisting works, such as a
translation, musical arrangement, dramatization, fictionalization, motion picture ver-
sion, sound recording, art reproduction, abridgment, condensation, or any other form
in which a work may be recast, transformed, or adapted. A work consisting of editorial
revisions, annotations, elaborations, or other modifications which, as a whole, repre-
sent an original work of authorship, is a “derivative work. "

The TRIPS (Trade-Related Aspects of Intellectual Property Rights) agreement in Module 1T
under the “Copyrights and Related Rights” has listed some simple examples to understand the

concept of Derivative work,
a) a translation of a book into a different language,
b) an arrangement of a song for an orchestra,
¢) a film adaptation of a play.
d) a publisher who wishes to publish a translation of a novel into a different language*

Delhi High Court, American Express Bank Ltd. vs Ms. Priya Puri on 24 May, 2006 held
that

“in order to claim right in the derivative work containing the original material, the
plaintiffis to show adaptation, abridgement, arrangement, dramatization or translation

in his work entitling him to have certain rights >

The court in the case Eastern Book Company & Ors vs D.B. Modak & Anr on 12 December,
2007,

“However, in order to qualify for a separate copyright as a derivative or collective work,

the additional matter injected in a prior work or the matter of rearranging or otherwise

transforming a prior work, must constitute more than a minimal contribution.

2. Berne Convention for the Protection of Literary and Artistic Works (1971)
3. The United States Copyright Act of 1976

4. WTO, https://www.wto.org/english/tratop_e/trips_e/ta_docs _e/modules2_e.pdf, ( last visited 5%
August, 2024 )

5. American Express Bank Ltd. vs Ms. Priya Puri on 24 May, 2006; (2006)IIILLJ540DEL
6. Eastern Book Company & Ors vs D.B. Modak & Anr, AIR 2008 SUPREME COURT 809
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From the above definitions, it can be understood that a Derivative work is a work that is
based on an existing work and should have adaptation, translation, arrangement, or similar
alteration. If it qualifies the essentials it is considered as a separate work, and if it does not
amount to infringement of copyrights of the original copyright holder the work is granted a
copyright.

Certain essentials factors/ pre-requisites that can be pulled out are,
1. based on a pre-existing work,
2. there must be alteration, adaptation, translation, etc
3. must not constitute infringement of copyright,
4. must be identifiable as the original work by a lay man, and
5. minimal contribution to the original work.

Derivative Works and Their Copyrights

Copyright owners control the creation of works based on their original content.
Simultaneously, a derivative work itself constitutes a distinct copyrighted work, independent
of the copyright in the underlying work, to the extent it incorporates original elements.” At this
juncture, it is pertinent to understand the concept of public domain, copyrights are not rights
that are immortal and they will not stay forever. Once the period of copyrights expires it will
be termed being in the public domain and may be used by anyone i.e it is open to the general
public.® A notable aspect of derivative works is that they can be based on other derivative
works without legal restriction. This is exemplified by the progression from the ancient tale
of Pyramus and Thisbe to Shakespeare’s Romeo and Juliet and ultimately to the musical West
Side Story.

TRANSFORMATIVE WORKS
A Simple Understanding of Transformative Work

In simple words, Transformative Works are works where there is a new addition made to the

original work that makes the original work have a different purpose/ character rather than just

7. Edward A. Haman, J.D, What Are Derivative Works Under Copyright Law?, LEGAL ZOOM ,
(last visited 5™ August, 2024) https://www.legalzoom.com/articles/what-are-derivative-works-
under-copyright-law

8. Akash Varadaraj, Derivative Works Under Copyrights Law, VAKIL SEARCH ,( last visited 5
August, 2024 ) https://vakilsearch.com/blog/derivative-works-under-copyright-law/
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mimicking the original work.’ Under Indian copyright law, the concept of “transformative use”
as a defence against infringement claims is not explicitly recognized within the provisions of
Section 52. A landmark case that has extended the underlying understanding of Transformative
work was the “Oh, Pretty Woman” case. A parody of that song was made and the issue
raised was whether it constituted to infringement of copyrights or gets the fair use defence
as a transformative work the court held that the parody had its unique way of expression and
cannot be considered as a mere copy of the original work and that should be considered as a

transformative work.

Another instance when 16 distinct art works were created on the inspiration taken from the
a photograph of Prince taken by Lynn Goldsmith in 1981, the main question or observation
that was required to be made was whether the work is a mere duplicate of the original
work or has its own creative intention that gives a new view. For a work to be qualified
as a transformative work, the original work must only act as the basement of inspiration
and there must be substantial transformation done. Some must recognised and widely used
transformative works that one encounters in their daily life is reviews, critiques, parody,
etc,.!” Transformative works form a part of the fair use and which in detail is discussed in

the latter part of the paper.

The United States has a very detailed copyrights law which has foreseen the future and
has included provisions deals with transformative works and their copyrights. India is still in
its growing and developing stage in the copyrights and only in the recent years India is coming
across issues related to derivative/transformative works.!" The Delhi High Court in the year
2011, in the case of University of Cambridge Vs BD Bhandari dealt with the issue of whether
making a guidebook is a transformative work and the court made its point clear by stating
that when the expressive purpose is different and there exists a substantial change that has
undergone the work gets eligible to be considered as transformative work. Let’s break down

and understand this concept with real time examples, use of a very short clip from a TV show in

9. BYTES CARE BLOG https://bytescare.com/blog/copyright-transformative-vs-derivative#:~:-
text=Derivat ive%20works%?20are%20distinct%20from,a%20new%20meaning%200r%20
message ( last visited 5™ August, 2024 )

10. BYTES CARE BLOG https://bytescare.com/blog/transformative-copyright#:~:text=Trans-
formative%20Co pyright%20refers%20t0%20a,stands%20as%20an%20original%?20creation.
(last visited 5™ August, 2024 )

11. Al and Copyright: Legal Perspectives on Transformative and Extractive Uses of Copyrighted
Work, — MEDIANAMA,https://www.medianama.com/2024/07/223-ai-copyright-legal-perspec-
tives-transformative-extractive-uses-copyrighted-works/#:~:text=the%20creator’s%20mar-
ket.-,The%20Division%20Bench%200f %20the%20Delhi%20High%20Court%20in%20Uni-
versity,protection%200r%20its%20subject%20matter. (last visited 5" August, 2024 )
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a musical work would not constitute infringement as the purpose of the usage and the audience

is different and this usage does not cause any damage.'?

FAIR USE
Meaning of Fair Use

Law can never have a practical implementation without the existence of some exceptions
attached to it. The exception that is inalienable from any Intellectual property rights is the
doctrine of Fair use. India under the section 52 of the copyrights law has exclusively allowed
certain kinds of reproduction of the original work, and there is no need to avail permission
from the original work owner. Some basic activities includes what is happening right now, the
usage of original work in personal research, anything that’s for the education, news reporting or
any non-commercial reasons.'* Additionally, the Delhi High Court reinforced the fundamental
intent of Section 52 in the landmark case of Wiley Eastern Ltd. versus Indian Institute of
Management. The ruling emphasized that this provision acts as a bulwark for the freedom
of expression enshrined in the Constitution, specifically shielding activities such as research,

private study, critique, review, and the dissemination of current affairs

United States and Fair Use

Fair use is a legal principle exclusive to the United States that grants permission for
the limited employment of copyrighted material without requiring explicit consent from the
copyright holder. This doctrine serves as a counterbalance, aiming to reconcile the rights
of copyright holders with the public’s prerogative to access and utilize creative works. By
establishing a framework for permissible use, fair use fosters innovation, education, and critical

discourse.

Common examples of activities generally protected under the fair use doctrine include but
are not limited to: commentary, search engine indexing, critique, satire, news reporting, research,
education, and scholarly works. It’s crucial to understand that determining fair use is a complex
process conducted on a case-by-case basis. The permissibility of using copyrighted material
hinges on several factors, including the type of work involved, the quantity and significance of

the borrowed content, and the potential impact on the original work’s market.'*

United States Copyrights Law,

12. JUSTIA, https://www.justia.com/intellectual-property/copyright/fair-use/transformative-use/
(last visited 5% August, 2024).

13. Mihir Wagh, Fair Dealings And Fair Use: Critically Analysing The Copyright Exemption Doc-
trines In Place In India And The United States, MANUPATARA (last visited 5" August, 2024)
https://articles.manupatra.com/article-details.

14. Supra Note. 11
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107. Limitations on exclusive rights: Fair use

“ Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any other
means specified by that section, for purposes such as criticism, comment, news
reporting, teaching (including multiple copies for classroom use), scholarship, or

research, is not an infringement of copyright.

In determining whether the use made of a work in any particular case is a fair use the

factors to be considered shall include—

1. the purpose and character of the use, including whether such use is of a commercial

nature or is _for nonprofit educational purposes,
2. the nature of the copyrighted work;

3. the amount and substantiality of the portion used in relation to the copyrighted

work as a whole; and
4. the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such

finding is made upon consideration of all the above factors. > ¢

All four factors typically considered in fair use analysis are applicable within the Indian
legal framework. However, the first and fourth factors generally carry greater weight in judicial
determinations. The primary consideration for courts assessing fair use is the purpose/ Mens
Rea behind the alleged infringement. Subsequent to this, the impact of the use on the original
work’s market is evaluated. If the intention behind the usage was genuine but the use has
caused a huge loss for the owner of the original work, it will most likely be considered as an

infringement.

Landmark Judgments

In the case of India TV Independent News Service Pvt. Ltd. v. Yashraj Films Pvt. Ltd.,
decided by the Delhi High Court on August 21, 2012, the court held that the doctrine of fair
use, as expanded by the Copyright Amendment Act of 2012, extends its protection to derivative
copyrighted works.!”

15. Copyright gov.in, https://www.copyright.gov/title17/92chap1.html#107 (last visited 7™ August,
2024)

16.  United States Copyrights Law

17. India TV Independent News Service Pvt. Ltd. v. Yashraj Films Pvt. Ltd., Attps.//indiankanoon.
org/doc/115992789/ (last visited 7" August, 2024)
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The Kerala High Court in Civic Chandran v. Ammini Amma established a foundational
principle for fair dealings. The Court articulated that the reproduction of an entire copyrighted
work, or a substantial portion thereof, is generally impermissible. Instead, the doctrine permits
only the utilization of extracts or quotations from the original work.To determine whether a
particular instance of reproduction constitutes infringement, the Court outlined specific factors

for consideration. '®
These were:
1. The quantum and value of the matter taken in relation to the comments or criticism;
2. The purpose for which it is taken;
3. And the likelihood of competition between the two works ™"

In the groundbreaking case of Sony Corporation of America versus Universal City Studios,
Inc., the U.S. Supreme Court established a pivotal precedent for the fair use doctrine. The
Court ruled that the practice of recording entire television programs for personal viewing at a
later time, commonly known as time-shifting, does not constitute copyright infringement. This
landmark decision extended its protection to manufacturers of home video recording equipment,

such as Betamax VCRs, absolving them from liability for copyright infringement.?

Three prominent academic publishing houses, the American Chemical Society, Elsevier,
and Wiley, are engaged in legal proceedings against Sci-Hub, an online platform that facilitates
unrestricted access to scholarly articles. The publishers contend that Sci-Hub’s practice of
disseminating copyrighted materials constitutes copyright infringement. In contrast, Sci-Hub
asserts its actions are justifiable under the doctrine of fair dealing and Section 52(11) of the
Indian Copyright Act, arguing that its service promotes education and scientific advancement.
This ongoing case’s judgment will soon become the landmark judgment on the concept of fair

use. 2!

18. Civic Chandran v. Ammini Amma 16 PTC 329

19. Fair Dealings And Fair Use: Critically Analysing The Copyright Exemption Doctrines In Place
In India And The United States , https://articles.manupatra.com/article-details (last visited 7th
August, 2024)

20. JUSTIA US supreme court, https://supreme.justia.com/cases/federal/us/464/417/ (last visited 7"
August, 2024)

21. All you need to know about the lawsuit against Sci-Hub and LibGen https://www.mediana-
ma.com/2024/05/223-delhi-hc-lawsuit-sci-hub-libgen/#:~:text=In%202020%2C%20publish-
ing%20giants%20Elsevier,be%20permanently%20blocked%20in%20India. (last visited 8" Au-
gust, 2024).
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CINEMATOGRAPH FILM
Meaning of a Cinematograph Film

To begin with, let’s catch hold of the meaning of a cinematograph film through the provisions
of law, The Copyright Act, of 1957,

“S.2. Interpretation,
(f) “cinematograph film” means any work of visual recording and includes a sound

recording accompanying such visual recording and ‘“‘cinematograph” shall be
construed as including any work produced by any process analogous to cinematography

including video films;*
(v) “work” means any of the following works, namely.: —
(1) a literary, dramatic, musical or artistic work.

(ii) a cinematograph film.

2903

(iii) 2 [sound recording];

A segment of scholarly opinion posits that cinematographic films, given their composite
nature, should be categorized as derivative works. However, the Indian Copyright Act diverges
from this perspective, classifying cinematographic films as independent ‘works’ subject to
derivative, transformative, and fair use provisions. Although the Indian film industry is one
of the most huge industries in the world releasing almost 1,500 to 2,000 films every year the
Legislation lacks a separate part to deal with cinematographic films and their copyrights,

infringements exclusively the courts have taken a keen interest in interpreting the confusions

The Precedents

The judiciary plays a pivotal role in shaping the legal landscape of cinematographic films.
Given the dynamic and constantly evolving nature of this medium, it is essential to approach
each case individually. A rigid, one-size-fits-all legal framework is impractical due to the
diverse and complex circumstances inherent to the film industry. Some landmark judgments
are understood individually and latter an analysis is drawn to understand how the Judiciary has

interpreted and how they want to handle the situations that came up to them.

Supreme Court of India in R.G Anand v. M/S. Delux Films & Or’s held that

22. The Copyright Act, 1957 § 2(f), No. 14, Acts of Parliament 1957 (India)
23. The Copyright Act, 1957 § 2(y), No. 14, Acts of Parliament 1957 (India)
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“..an idea, principle, theme, or subject matter or historical or legendary facts being
common property cannot be the subject matter of copyright of a particular person.
It is always open to any person to choose an idea as a subject matter and develop
it in his own manner and give expression to the idea by treating it differently from
others. Where two writers write on the same subject, similarities are bound to occur
because the central idea of both are the single but the similarities or coincidences by

themselves cannot lead to an irresistible inference of plagiarism or piracy.”**

Thom Andersen’s 2003 documentary, “Los Angeles Plays Itself,” garnered critical
acclaim for its exploration of the city’s multifaceted relationship with cinema and
architecture. The film, however, has a unique distribution history. While lauded in film
festival circles, it lacked a traditional theatrical or commercial release for a significant period.
(Alternatively: “Despite critical acclaim on the film festival circuit, ‘Los Angeles Plays Itself”
remained largely unavailable through traditional channels.”) The potential for substantial
copyright royalty payments is a key factor behind the film’s limited accessibility. “Los
Angeles Plays Itself” relies heavily on footage excerpted from numerous other films. Obtaining
licenses for all the clips, along with associated royalty agreements, would likely have been a
significant financial hurdle for the filmmaker. (Alternatively: “The extensive use of copyrighted
material from other films presented a significant obstacle to securing widespread distribution,
potentially due to the high cost of licensing and royalty fees.”) The documentary’s reliance
on pre-existing footage creates a unique challenge for securing traditional distribution.
The sheer volume of copyrighted material necessitates a complex rights clearance process,
potentially hindering a typical commercial release. (This option provides a slightly different

angle, focusing on the logistical challenges of rights clearance.)®

The Bombay High Court in 2003 delineated the scope of copyright infringement in relation
to cinematographic films. The court held that mere substantial resemblance between two
films does not constitute copyright infringement. Copyright protection for films is limited to
instances of direct duplication or copying through mechanical means. The court emphasized
a distinction between cinematographic films and other copyrighted works, such as literary or
artistic works. Unlike these latter categories, which require originality, cinematographic films

do not necessitate this element for copyright protection.?

24, R.G Anand v. M/S. Delux Films & Ors https://indiankanoon.org/doc/1734007/ - (last visited 8™
August, 2024)

25. Revisiting Thom Andersen’s ‘Los Angeles Plays Itself” and Three New Movies for the Remake -
https://www.filmindependent.org/blog/revisiting-thom-andersens-los-angeles-plays-itself-and-
three-new-movies-for-the-remake/ (last visited 8" August, 2024 ).

26. Star India Pvt Ltd vs. Leo Burnett(India) Pvt. Ltd, https://www.lawinsider.in/judgment/star-in-
dia-pvt-1td-vs-leo-burnettindia-pvt-1td-copyright-landmark-case#google vignette, (last visited
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India TV Independent News Services Pvt. Ltd. v. Yash Raj Films Pvt. Ltd.
Nevertheless, the judiciary has generally applied a stricter standard to the fair dealings

doctrine in other contexts. For instance, the use of brief excerpts of copyrighted music in
entertainment television programs was deemed ineligible for the fair dealing exception under
the “reporting of current events” provision in /ndia TV Independent News Services Pvt. Ltd. v.
Yash Raj Films Pvt. Ltd.*

Yash Raj Films Private Limited initiated legal proceedings against Sri Sai Ganesh
Productions and others alleging Copyright infringement. The dispute, adjudicated by the
Delhi High Court on July 8, 2019, centred on the alleged similarity between YRF’s film, “Band
Baaja Baarat,” and the defendants’ production, “Jabardasht.” The crux of the plaintiff’s claim
was that the defendants had unlawfully appropriated the plot, characters, and narrative structure

of “Band Baaja Baarat” for their film, constituting a copyright violation.

The Delhi High Court was presented with the task of adjudicating whether two films shared
material and substantial similarities. A central point of contention was the interpretation of
Section 14 of the Copyright Act. The court was required to elucidate whether the phrase “copy
of the film” within the Act had a restricted meaning, limited to physical reproductions, or a
broader scope encompassing the notion of independent copyright protection for cinematographic
works. The court determined that the two films exhibited material and substantial similarities.
Consequently, it was held that “Band Baaja Baarat” constituted an infringement of “Jabardasht™’s

copyright due to the appropriation of its distinctive and core creative elements.

The Court further determined that the term “to make a copy of the film” as defined in
Section 14(d)(i) of the Act extends beyond the creation of physical duplicates. The Court held
that it encompasses the reproduction of a film’s conceptual, expressive, and other intangible
elements within a new cinematographic work. The crux of the matter is whether the ordinary
viewer, upon comparing the two films, would unequivocally perceive one as a derivative of the

other.?

From the above judgments, it can be understood that,

&M August, 2024).

27.  India Tv Independent News Service Pvt. vs Yashraj Films Pvt. Ltd. on 21 August, 2012 https://
indiankanoon.org/doc/115992789/ (last visited 8™ August, 2024).

28. Copyright protection for cinematography and sound recording, https://aishwaryasandeep.in/
copyright-protection-for-cinematography-and-sound-recording/ , (last visited 8™ August, 2024).

20. Case Brief: YRF v Sri Sai Ganesh Productions, https://www.bananaip.com/case-brief-copy-
right-infringement/, (last visited 8" August, 2024)
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1. Each instance must be evaluated individually.

2. The volume of utilization is a critical factor in determining infringement.
3. The underlying intent plays a pivotal role.

4. Considering the viewpoint of an ordinary individual.

5. Determining if the new work represents independent intellectual effort or is a

reproduction of previously published or created material.
6. The presence of resemblances is insufficient to establish copyright infringement.

Cinematograph Film and Derivative Works, Transformative Works, and Fair Use

One can find derivative/ transformative works or fair usage of someone’s copyrighted work
daily but this paper reduced its scope to the work of cinematograph film and how these works
are affecting the copyrights and what determines the infringement. There are no particular parts
in the copyright law that deal with cinema and therefore it is understood through common

provisions and interpretations.

A work from a cinematograph film can be considered as a derivative work when the changes
brought are only minimal and any person looking into the work can easily identify it as the
original work. In the same way a work from a cinematograph film becomes a transformative
work when the new work just takes inspiration from the original work and does not merely copy
the actual cinematograph film. The final concept of fair use considerably looks much simpler as
the factors are clear and simple, the intention behind making the new work or using the original

work is taken into due consideration to determine if it’s an act of infringement or not.

CONCLUSION

The concepts of derivative works, transformative use, and fair use remain relatively nascent
within the Indian cinematic landscape. Indian legislation has yet to articulate comprehensive
provisions to address these complexities. Consequently, the judiciary has been called upon to
interpret and apply these concepts in the absence of clear statutory guidance. This has led to
a profusion of conflicting judicial decisions, as courts exercise discretion in applying varying
legal standards to analogous factual scenarios. A thorough analysis of these judgments reveals
a patchwork of inconsistent outcomes, with some courts finding infringement while others

reaching contrary conclusions.

This paper aims to distil essential factors from these disparate rulings to provide a framework
for understanding the complexities of these legal concepts. By identifying and prioritizing key

determinants, this work seeks to clarify the often-murky legal terrain. Ultimately, this paper
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endeavours to simplify these intricate issues and offer practical guidance for navigating the
challenges posed by the evolving legal landscape. The paper began by holding the hypothesis
that India is lacking behind on the copyrights law in both the legislations and the judiciary and
the paper ends by stating that yes, the hypothesis is thus proven that the legislation need to be

advanced and the judiciary needs to reduce the confusions in the future.
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GEOGRAPHICAL INDICATIONS AND ITS IMPACT ON SOCIAL
TRANSFORMATION - A CRITICAL ANALYSIS

Christinal Rubavathy G'

Kalpana S?

INTRODUCTION

Social transformation refers to the constant and profound adjustments that have an impact
on people’s daily lives, occupations, and interpersonal relationships. Numerous reasons, such
as globalization, technological development, changes in the population, and changing cultural
standards, are responsible for these developments. In the modern era, intangible works of human
intelligence which fall under the Intellectual Property Rights (IPR) is also an influencing factor,
directly or indirectly, in the life of people.

Geographical Indications (GI), an element of IPR, is an indicator that can be used to identify
goods that are natural, manufactured or agricultural, as having been manufactured or originating
in a country, or in a locality or region within that country, where a particular good’s quality,
reputation, or any other attribute is particularly associated with its geographical origin. The
purpose of GI is to protect the common interest of the people in the geographical region who
are involved in the production of goods. Through IPR laws and the introduction of numerous
nitiatives like “Make in India” and “Atmanirbhar Bharat,” India has established a robust IPR
system?® as it is necessary to safeguard intellectual property as well as our customary knowledge

and abilities from different geographic areas.

According to economists and scholars, GI contributes to economic expansion, job creation,
and revenue production and also creates interest for the indigenous group of people, contributing
to the growth of economy and uplifting the life of people through which the social transformation
is set in motion. An analysis on “GI as an influencing factor of social change” could be carried
out by studying the changes in the life of indigenous people by the protection of their collective

rights through laws, which could result in social transformation. A case study to analyze the

1. Student, LLM Business Law, Chennai Dr. Ambedkar Government Laws College, Pattaraiperumbudur,
Thiruvallur.

2. Student, LLM Business Law, Chennai Dr. Ambedkar Government Laws College, Pattaraiperumbudur,
Thiruvallur.

3. PrESs INFORMATION BUREAU, https://pib.gov.in/PressReleaselframePage.aspx, PRID=2013169

(last visited 23 July 2024 12:00 AM).
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improvement in the life of people in the Kancheepuram district in Tamil Nadu, the place which
is famous for the Kancheepuram Silk Sarees, and received the GI Tag in 2005, revealed that
additional measures need to be taken for a sustainable economy through which positive social

transformation could be achieved.

GI AND PROGRESSIVE DEVELOPMENT OF SOCIETY
According to Geographical Indications of Goods (Registration and Protection) Act, 1999,

Section 2(1)(e) “Geographical indication, in relation to goods, means an indication which
identifies such goods as agricultural goods, natural goods or manufactured goods as originating,
or manufactured in the territory of a country, or a region or locality in that territory, where a
given quality, reputation or other characteristic of such goods is essentially attributable to its
geographical origin and in case where such goods are manufactured goods one of the activities
of either the production or of processing or preparation of the goods concerned takes place in

such territory, region or locality, as the case may be”.
GIs must have a few characteristics:
a. Association with a specific region or locality
b. Associated with certain qualities, natural factors, and reputation
c. Serve as a link between product and territory.

When it comes to manufactured goods, one of the operations associated with their production,
processing, or preparation ought to occur in the area, region, or locale. GIs constitute a significant

form of intellectual property and currently there are more GI-tagged products available in India.

As a collective mark, Gls are exclusive to a particular bio-cultural region and differ from
copyrights, trademarks, and patents because of their collective nature. GI applies to the original
manufacturers of goods such as manufactured goods, food items, handicrafts, and other

agricultural products. In summary, the primary methods for safeguarding Gls are as follows:
* Sui generis systems (i.e. special regimes of protection);
» Using collective or certification marks; and

» Techniques which focus on business practices, such as administrative plans for product

approval.

For the purpose of protecting and promoting India’s rich cultural legacy, GI tags are
essential. They serve as a live example of the distinct abilities, know-how, and customs that are
ingrained in every product. GI tags guarantee the perpetuation and transfer of cultural customs

to next generations by identifying them. Communities connected to these items also feel more
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proud of themselves as a result, which strengthens their sense of cultural identity and links to
their past. The importance of GI tags goes beyond economic variables in India. It is an effective

tool for preserving traditional knowledge, abilities, and cultural legacy*.

Products recognized by a GI are frequently the outcome of customs and knowledge that
have been passed down over the generations by a group in a certain area. In the same manner,
certain goods designated with a geographical indication (GI) may incorporate distinctive
features of the customary creative legacy created in a certain area, referred to as “traditional
cultural expressions” (TCEs). This is especially true for material goods like handicrafts, which

are created from natural materials and have characteristics specific to their place of origin®.

Numerous traditional Indian crafts and goods, like Tamil Nadu’s Kanchipuram silk sarees
and Kashmir’s Pashmina shawls, are susceptible to copying and exploitation. Legal defense
against unlawful usage is provided by GI tags as it guarantees that the advantages gained from

these goods stay in the communities that have raised them for generations.

Geographic indicators (GIs) can serve as a significant lever to support local sustainability
and sustainable food systems. Long-term sustainability is accelerated by GI systems because
they guarantee the ongoing use of conventional manufacturing, processing, and marketing
techniques. The economic, environmental and social sustainability are the three pillars of GI,
the operation of which can enhance sustainability®. GI systems, in particular, have the potential
to improve the lives and sustainability of small-scale producers (farmers and processors) as
well as other players in local value chains by increasing their earnings. Furthermore, higher
earnings enable GI producers to make investments in GI systems, enhancing their performance

across the three pillars.

GI producers, or farmers and processors that create GI goods, own collective intellectual
property rights known as GIs. The Food and Agriculture Organization FAO of the UN has
completed several studies that show how important it is for farmers and other value chain
players to maintain genetically isolated areas Gls in order to ensure their continued contribution

to sustainability and the supply of goods for public.

4. THE UNITED INDIA, https://theunitedindian.com/news/blog Gl-tag-in-India (Last visited 23 July
2024 12:00 AM)

5. THE UNITED NATIONS PERMANENT FOrRUM OF INDIGENOUS ISSUES https://www.un.org/devel-
opment/desa/indigenouspeoples/wp-content/uploads/sites/19/2019/04/Traditional-Knowl-
edge-backgrounder-FINAL.pdf. (last visited 8 August 2024 4:00 PM.)

6. Foop AND AGRICULTURAL ORGANIZATION OF THE UNITED NATIONS https://openknowledge.fao.
org/server/api/core/bitstreams/dafcf329-0d88-4184-8249-54d411d25307/content (last visited 8
August 2024 7:00 PM.)
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GIs have the potential to improve sustainability in a number of areas, including nutrition,
environmental protection, and social benefits for those who are less fortunate. Local stakeholders
are essential to identify local resources, concerns to be addressed and ensure the sustainability
of GI systems in all of these areas. When it comes to GIs’ contribution to sustainability, more

research must be done in order to develop best practices.

INTERNATIONAL INSTRUMENTS ON GEOGRAPHICAL INDICATIONS

The primary objective of registering a GI is to assert and safeguard goods manufactured
inside a designated geographic region, hence stimulating marketers to broaden their business
operations worldwide.GI is usually linked with goods made over many generations by rural, and
indigenous populations that, because of some of their distinctive characteristics, have gained
enormous recognition both nationally and internationally. Only registered users are granted the
ability to use the product name because of the GI tag, which also prohibits anybody else from

using the name if it does not adhere to the guidelines.

World Trade Organization (WTO) defines GIs as: “indications that identify a good as
originating in the territory of a particular country, or a region or a locality in that country,
where a given quality, reputation or other characteristic of the good is essentially attributable
to its geographical origin”’.According to Article 22(1) of the TRIPS Agreement GI means
:”Indication which identifies goods as originating in the territory of a member of WTO, or a
region or locality in that territory where a given quality, reputation or other characteristic of the

good is essentially attributable to its geographical origin.”
There are various International Conventions on GI and they are as follows:
» Paris Convention for the Protection of Industrial Property 1883

* Madrid Agreement for the Repression of False or Deceptive Indications of Source on
Goods 1891

* Lisbon Agreement for the Protection of Appellations of Origin and their International
Registration 1958

* Madrid Protocol 1989
* Madrid Agreement Concerning the International Registration of Marks

» The TRIPS Agreement (articles 22 to 24) addresses the international protection of GIs

7. WTO, https://www.wto.org/english/tratop e/trips_e/gi_e.htm. (last visited 8 August 2024 7:00
PM.)
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GI are covered as an element of IPR under Articles 1(2) and Article 10 of the Paris
Convention for Industrial Property. India is obligated to protect GIs by virtue of its membership

in the WTO, where the Agreement on TRIPS prescribes minimum conditions for protection.

A Gl tag provides a guarantee of excellence and originality. GIs help the genuine producers
to avail optimum cost for their premium goods even in the competitive market. It prevents false
practices of generating and selling low-quality products. It ensures the customers regarding the
best quality of products.

The Paris Convention acknowledges “indications of source or appellations of origin, and
the repression of unfair competition” as forms of intellectual property® and makes provision
for the seizure upon importation or within the country of goods “in cases of direct or indirect
use of a false indication of the source of the good.” While this protection is not identical to
the protection of Gls, its enforcement would be coextensive with the protection of GIs in many

instances.

In addition, the Paris Convention provides for protection against unfair competition,
specifically prohibiting “indications or allegations the use of which in the course of trade is
liable to mislead the public as to the nature, the manufacturing process, the characteristics,
the suitability for their purpose, or the quantity, of the goods,”'?, factors that would also
affect protection for GIs in many instances. Similar protection is also provided by the Madrid
Agreement which aims to suppress the use of false or misleading source indications on goods.
The Agreement provides for the seizure or prohibition of importation, or other sanctions, of
“[all] goods bearing a false or deceptive indication” of the country of origin''. As with the
protections afforded by the Paris Convention, this protection is not specifically directed toward
the protection of Gls, but in many cases will have the effect of excluding their importation or
sale.

As of July 2022, over 39 states are parties to the Lisbon Agreement and the registered
appellations of origin have crossed 1000. The Geneva Act has around 37 contracting parties,

but India is yet be a member of Lisbon System'?.

8. Paris Convention for the Protection of Industrial Property, Article 1(2)
9. Paris Convention, Article 10.

10. Paris Convention, Article 10bis (3)3.

11. Madrid Agreement (Origin), Article 1.

12.  ORGANIZATION FOR AN INTERNATIONAL GI NETWORK, https://www.wipo.int/treaties/
en/registration/lisbon (last visited 8 August 2024 4:00 PM.)
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GEOGRAPHICAL INDICATION IN INDIA: LEGISLATIONS AND MEASURES

The Constitution of India assures IPR under the Right to practice any profession or to carry
on any occupation, trade or business to all the citizens'. Entry 49 of the List I of the Seventh
schedule does not specifically recognize GI and traditional knowledge, but as per the liberal
interpretations GI is also included with reference to Art 248 & 253 which confers parliament
exclusive powers to make laws.

The Geographical Indications of Goods (Registration and Protection) Act, 1999 has been
enacted by the Government of India and which came into force in September 2003. The purpose
of this Act is to improve the protection and registration of Geographic Indications (GlIs) related
to goods in India.

The Geographical Indications of Goods (Registration and Protection) Rules, 2002,
focuses on the registration procedure and the producer’s application to be used as an authorized
user of a registered geographic area. The aforementioned law came into force in 2003, and GI
registration started in 2004—05. West Bengal’s Darjeeling tea was the first item in India to be
given the GI label and the GI tag was applied on the merchandise as well as the logo.

The number of Gls applications filed has also increased significantly, from 116 in 2021—
2022 to 211 in 2022-2023 (81.89%). Compared to the previous five years, there has been a
growing tendency in the filing of applications for patents, designs, trademarks, copyright, and

geographical indications this year.

Below is a trend of IP application filing over the previous five years.

Application 2018-19 2019-20 2020-21 2021-22 2022-23
Patent 50659 56267 58503 66440 82811
Design 12585 14290 14241 22699 22698
Trade mark 323738 334805 431213 447805 466580
Geographical Indications 32 42 58 116 211
Copyrights 18250 21905 24451 30988 29466
Semiconductor Integrated
. 2

layout Designs (SCLD) NIL NIL 05 01 3
Total 405324 427309 528471 568049 601789

Source: The Controller General of Patents, Designs, Trademarks, and Geographic Indica-

tions, Ministry of Commerce and Industry, Government of India, Yearly Report 2022-2023 ">

13. Indian Constitution, Art 19(1)(g)

14.  Framed by the Ministry of Commerce & industry (Department of Industrial Policy and Pro-
motion), In the exercise of the powers conferred by sub sec 87 of GI of Goods (Registration &

Protection) Act 1999

15. INTELLECTUAL PROPERTY INDIA
https://ipindia.gov.in/writereaddata/Portal/IPOAnnualReport/1 114 1 ANNUAL RE-
PORT 202223 English.pdf
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Since September 15, 2003, 475 GIs have been registered. There are now 15,304 GI
Authorized User certificates in circulation.

Fees associated with GI petitions and other procedures under the Geographical Indications
of the Goods (Registration and Protection) Act 1999'¢ and the Rules derived from it, brought in
a total revenue of Rs. 13,68,000/- (Rupees Thirteen Lakhs Sixty Eight Thousand only) for the
Geographical Indications Registry in Chennai during the year.

The increasing numbers of GI registration as on July 2024 is evident to the rich cultural

heritage and rich knowledge of traditional values in agricultural products and handicrafts.

GI tags play a crucial role in preserving and promoting India’s rich cultural heritage. They
act as a living testament to the unique skills, knowledge, and traditions embedded in each
product.

The list of top 5 states in India and the number if GI Tags granted

S No |State Number | Important GI tag items
Banaras Brocades and Sarees, Agra durrie, Kannoj perfumes,

1 Uttar Pradesh | 94 Sharanpur wood craft, Agra petha, Basmati, Gorakpur
terracotta, Varanasi glass beads

) Tamil Nadu 59 Salem Fab.rlc, Kapcheepuram Silk, Malabar Pepper,Dindigul
locks, Tanjavur Pith works

3 Maharashtra | 49 Solapuri chafldar., Nagpur orapge,.Nashlk valley Wine, Nashik
grapes, Wasli Paintings,Sangli Raisins,

4 Karnataka 44 Mysore Agarbattis, MPak, Bangalore rose onion, Udapi sarees,
Coorg green cardamom

5 Kerala 34 Brass coconut shell craft embroidered, central Travancore
Jaggery, Pokkali Rice, kaipad Rice, Tirur betel leaf

6 Assam 32 Muga Silk, Tezpur Litchi

7 Gujarat 27 Gir kesar mango, Patan patola,Kutch embroidery, Rajkot
patola

2 Odisha 2 Gopalpur Tussar Fabric, Gaujam kewada, Hanaspuri sarees,
Odisha rasagolla

9 Uttarakhand 26 Basmati, Malta fruit, Kala Bhat

10 West Bengal |26 Malda Fazli mango, Mihidana,Bengal Pattachitra, Sitabhog

Source: Details of GI Applications registered in India, Intellectual Property India"

16. The Geographical Indication Of Goods (Registration And Protection) Act, 1999 (last visited 8
August 2024 9:00 PM.)

17. INTELLECTUAL PROPERTY INDIA
https://ipindia.gov.in/writereaddata/Portal/Images/pdf/State_wise Registered GI of In-
dia 26 07 2024.pdf (last visited 8 August 2024 9:00 PM.)
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Any use of a geographical sign that suggests that products are originated in a particular
geographic location in the identification or portrayal of such items is prohibited by a registered
geographic sign. Indian G.I. products include Basmati rice and Darjeeling tea, for instance.
The place and the products have formed a bond and connection so strong, that the mention of
the area instantly brings up memories of the specific products made there, and vice versa. The
following are a few examples of Indian geographical indicators that are officially recognized

in India:
* Darjeeling tea
* Basmatirice
* Banaras Brocades and Sarees
* Coorg orange
* Phulkari
» Kolhapuri chappals
» Kanchivaram sarees
» Agra Petha

GI protection is given to a collection of producers who are associated with the specific
area where the product was first produced. Numerous factors influence geographic indications
(GI products), including origin, geography, climate, and human activity in a certain area. To be
classified as a GI, a product must include a symbol indicating that it originates from a particular
place. Moreover, the characteristics, qualities, or status of the product should be predominantly
connected to the country in which it was made. Because the characteristics vary on the region of
production, there is an obvious connection between the product and its original manufacturing

site.

The legal remedies for GI violation are comparable to those for trademark infringement.
Similarly, being dishonest about a GI is prohibited by the Geographical Indications of the Goods
(Registration and Protection) Act 1999. There are two general categories into which remedies

for GI conservation may be divided:

(i) Civil Remedies

d. Injunction
e. Damages

f. Delivery of the infringing labels and indications containing products
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(ii) Criminal law remedies

The penal provisions addressing violations are outlined as follows:
* Incorrectly and falsifying applying geographical indications to the goods.
» Offering products that are sold under deceptive geographic indications.
» Forging a geographic indicator on a registration form

» Inappropriately describes a place of geographically associated business indication

Registry.
» Fabrication of records in the register.

Chapter VIII of the Act deals with offences and punishment for such crimes. For violating
the law, one might be sentenced to six months to three years in jail and fined at least fifty
thousand rupees, with the possibility of up to two lakh rupees. Nonetheless, the court may

impose a lighter sentence in writing if it finds sufficient and distinctive grounds.

IMPACT OF GI IN SOCIAL TRANSFORMATION

Social change is always favored and welcoming because it is something that every society
and its people look forward to. A large group of people living in an organized manner, sharing
the necessary tasks and making choices about how to accomplish things, is referred to as a
society. When an indigenous community collaborate, to produce goods in a particular area
under the influence of natural elements, the shared dedication in production leads to the creation
of distinctive products that are exclusive to that area. Any difference in social processes, social
patterns, social interactions, or social organizations is referred to as social change. It is a shift

in the social structure’s norms and institutions.

Factors that influence social change are technology, culture, education, economics, etc. out
of which economic factor is of unique importance with regard to social change. It goes beyond
arguing that an area with advanced industries and jobs would prosper over time. Almost every

area of a society’s existence is revolutionized by its economic component.

According to Max Weber “Social change is achieved through charismatic leadership and
collective effervescence”. According to Gainsberg “Social change is a change in social structure,
i.e. the size of the society, the composition or balance or its parts or the type of its organization.”
According to Jenson called “social change as modification in ways of doing and thinking of
the people”. That could be conferred as collective effort of people would contribute for the
positive change in the society. The people together work for a common cause, which could lead

to economic development which helps in the higher levels of education, greater employment
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opportunities, and higher income levels. Social transformation and economic development are
indivisible. Development is an ideal weapon for social change, laws which protects rights of

individuals or group, help development and economic growth which lead the social change.

In the landmark case, Tea Board of India Vs. ITC Ltd (2011) '* (known as the Darjeeling
Tea Case) , The defendant fraudulently named one of its premises using the word “Darjeeling,”
leading consumers to assume it was the location of origin when in fact it was not. The Court
held that “using this name could pose a great threat to the tea business of that place and hence
the plaintiff moved an interlocutory application for granting temporary injunction for using the
name”. By which it is interpreted that the GI act is a social welfare legislation which aims at

protection of welfare of the people

Geographical indicators of origin have significant implications for manufacturers in
developing nations. One of their most important characteristics is the link between these
traditional products and activities and community engagement. Millions of individuals living
in developing countries depend on these sorts of customary practices for their food security
and general health. Traditional medicine can be the only affordable, easily available option for

people in need.

Considering that GIs often depend on items like agriculture, fishing, handicrafts, and
artisanal goods, any trade gain resulting from the classification of GlIs is basically in favor of
the working group. This is in disparity to other forms of intellectual property, such patents and
trademarks, where beneficiaries are mostly affluent people. Geographical signals can therefore

significantly contribute to human development and reduce the susceptibility of poverty.

BENEFITS OF GI OVER SOCIAL TRANSFORMATION

The following features are connected to the importance of GI in rural development that can

offer a strong instrument for rural progress:

Social Benefits

The relationship between the goods, the producing location, as well as their steady
comparative favored position, can operate as a catalyst for promoting economic development
in underprivileged or distant areas. Due to GI, these protected goods may provide an increase
to the local economy by creating job possibilities that improve individuals’ personal financial
situations and deter rural-to-urban migration. Local producers may compete with large
corporations by using GI to improve the reputation of their product and provide specialized
services. GI’s reputation can also help differentiate a particular region or location. Gls are

therefore seen as a component of rural financial progress and of strengthening.

18. Tea Board of India Vs. ITC Ltd, (2011) 48 PTC 169 (Cal)
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Economic Benefits

GI producers of authorized items can charge a premium price if they maintain a certain
minimum standard of quality and advise consumers so. If the quality falls short of expectations,
consumers might retaliate by not making as many purchases in the future. Producers rely on
consumers’ perceptions of the GI-designated items in relation to the distinct GI-denominated
area in order to get the respect associated with the products wearing their GI designation. Legal
assurance protection against phrases that are confusingly used in the same or comparable
context as GIs is necessary for GI manufacturers. They argue that in order to preserve the
unique qualities of the Gls, they must be protected against exploiters who could exploit them
outside of their specific regional context.

Some of the social and economic benefits are
1. Advantages of Local Community
2. A source of both psychological and economic power
3. Increase employment to population
4. Reverse Urban Migration
5. Preservation of Cultural Heritage
6. Economic Development
7. Quality Assurance
8. Environmental Sustainability
9. Global Trade Opportunities
10. Community Identity and Pride

India’s historic crafts, culture, and cuisine may be preserved and urban migration can be
reversed attributable to the hyper-localized character of GI. By linking rural and urban areas, the
demographic phenomenon known as migration, either initiates or speeds up the development
of cities.

Urbanization that follows is associated with a range of policy problems, including economic,
environmental, and demographic ones. Local communities connected to the production of these
distinctive commodities benefit from GI protection by feeling more proud of themselves and
their identity. Producers frequently take great satisfaction in protecting traditional knowledge
and advancing the unique cultural legacy of their area.
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ROLE OF GI IN RURAL DEVELOPMENT

Geographic indicators act as a powerful instrument for rural improvement. The potential
for rural development might be a very strong foundation for developing nations to accept and
promote items with an origin label inside their borders. The preservation of GI goods makes it
possible for rural areas to accept commercial activities. Gls are often handmade goods created
by rural areas. The social issues related to empowerment, health, education, etc. would be the

basic requirements of the group of people of that geographical limits which needs attention.

The GIs have direct connection with the lifestyle of people engaged in the manufacturing,
production, and marketing of the products that are globally recognized. Rural development
includes both substantial social transformation and the economic growth of people. Better
enforcement of land reforms, decentralization of planning, enhanced public participation in
rural development programs, and quicker access to financing are all vital to give people in rural

areas greater possibilities for economic development'.

Gls can have a positive impact on rural development in terms of environmental preservation,
economic growth, and social well-being. These effects include bolstering locally produced
and sustainably supplied food (with the exception of non-agricultural Gls like handicrafts),
enhancing the circular economy throughout the value chain, guarding against violations like
free-riding from illegitimate producers, strengthening economic resilience in the form of higher
and stable prices, giving raw material producers more negotiating power for better distribution
so they can command an increased retail price, and organizing the supply chain around a

common product reputation linked to origin.

Research efforts showed that GIs creates more benefits for the rural development in
a study conducted by Economist Thomas (2013) on economic competitiveness through
Geographic Indications. The results of the study show that, marketing, distribution, branding
and promotion are essential tools of the Indian Geographical Indication products to recognize
profitable prospective in the international market. This will help to increase the socio-economic

development of the community by Geographical Indication registration®.

In the case GI Registry v. Karnataka Co-operative Milk Producers Federation

(2012)*'for protection of the ‘Nandini’ milk brand under geographical indications. The court

19.  NarioNaL PortaL OF INDIA https://www.india.gov.in/topics/rural (last visited 8 August 2024
8:00 PM.)

20. Divya N. D And Dr. Anoop K. K, Rural Development Through Geographical Indication, Vol-
ume 119 No. 16 2018, 1385-1391, (IJPAM), 1385, 2018

21. GI Registry v. Karnataka Co-operative Milk Producers Federation, ILR 2012 KAR 1234
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emphasized the need to uphold the GI rights of products linked to their geographical origin and

the importance of proper registration and protection mechanisms.

GI is anticipated to produce high-quality rural jobs and economic growth. This would
support the preservation of the distinctive social, cultural, and intellectual property associated
with indigenous knowledge, customs, artisanal abilities, and the highly esteemed modalities of

expression exclusive to a certain area.

In the case Kesar Bhai v. Union of India (2009)* the court held GI status of a specific
variety of saffron and highlighted the importance of protecting traditional products linked to
their geographical origin. It clarified how such products should be legally protected under the
GI system.

CASE STUDY: IMPACT OF GI TAG TO KANCHEEPURAM SILK AND SOCIAL
TRANSFORMATION WITH THE BENEFITS OF GI

Analyzing thereverse urbanization, employment and social transformation with the statistical
report of the demography, economic growth of Kancheepuram district has exponentafter the
GI tag associated with Kancheepuram silk in 2005. Kanchipuram has long been a hub for the
handloom and silk industries, creating the popular Kanchipuram sarees. Despite the fact that
the industry is worth of Rupees 100 Crores (US$18.18 million), the weaving community faces

challenges due to ineffective marketing strategies and redundant market participants.

The GI designation was originally applied to “Kanchipuram Silk Sarees” in 2005, making

it the first product in India to do so.

India ranks as the world’s second-largest producer of silk. About 9.2 million individuals in
rural and semi-urban parts of the nation are employed in the sericulture sector (as per 2022-23).
This sector is among the top earners of foreign exchange in the nation. 52,360 villages in India
are home to sericulture operations. Four varieties of natural silks are produced in India: Muga,

Eri, Tasar, and Mulberry.

Using the raw material, the nation creates silk clothing, accessories, made-ups, carpets,
shawls, scarves, cushion coverings, and yarns. Tamil Nadu, Andhra Pradesh, Karnataka, West
Bengal, and Jammu & Kashmir, are the states which contribute to the production of mulberry

silk

22. Kesar Bhai v. Union of India, (2009) 8 SCC 65
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Share of silk type in India’s total silk production (2022-23)

20.09%

Source: Central Silk Board of India, Ministry of Textiles

Karnataka is the home of mulberry silk, whereas Surat is the source of gold zari. Despite
becoming a global hub for the silk industry, Kanchipuram does not produce silk or any other
raw material needed to make a silk saree. The production of Mulberry silk in India has shown
expected increase in comparison to the demand expected after GI tag to Kanchipuram Silk. The
statistics of mulberry production have dropped down from the production in 2000 till 2010, later
there has been an increase from 2010 which is 181000 ha to 263000 ha drastically in 2024%.

Analyzing the factors for social change, the Kanchipuram district in the last 5 years has
not shown satisfactory results, which has been predicted by economists after GI tag. Reverse
urbanization theory has failed, due to the families who are engaged in the production of
Kanchipuram Silks. When people migrate from urban to rural areas due to a demographic and
socioeconomic trend it is known as “reverse urbanization,” also called “counter-urbanization” or
“deurbanization”. The population migrates to urban areas in pursuit of economic development
and education, with employment opportunities being one of the primary drivers of this migration.
When there are opportunities for carrying out profession in rural areas, the economic growth
would lead to social growth.

Year No of families No of focal No of handloom Production Value in
engaged in weaving centers | co-operative societies Mtr(Lakhs) — Silk
2016-2017 36121 11 74 2.85
2017-2018 35695 8 74 2.86

23. REPORT BY CENTRAL SILK BOARD, BANGALORE https://texmin.nic.in/sites/default/
files/Mulberry%20Raw%20Silk%20Production%20in%20India_2.pdf (last visited 8 August
2024 8:00 PM.)
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2018-2019 36121 8 74 2.63
2019-2020 35695 8 74 2.15
2020-2021 10350 4 74 1.8
2021-2022 10350 4 74 2.05
2022-2023 10350 4 156 2.34

Source: District Statistical Handbook year wise**
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A drop in number of families engaged in the production of Kancheepuram silk was observed
from 2016 to 2023. Based on the survey done by Digital Empowerment Foundation, youth
adopt to work in different industries because of poor income, lack of working capital, time
and cost, lack of government support or information about schemes and entitlements and low

involvement of women in weaving work?®

SUGGESTIONS FOR ENHANCING VIRTUES OF GI AND BETTER SOCIAL
TRANSFORMATION IN KANCHEEPURAM DISTRICT

GI generates employment in rural areas and also brings income through exports. However,
there is still a need for legal frame work to focus more on quality control standards to build a
brand in the international markets. GI is not as popular in India and there is need is to spread

awareness among people about the benefits of it.

GI systems should be maintained throughout time by means of policy and regulatory

frameworks. A long-term sustainable development and social responsibility could benefit from

24. KANCHEEPURAM DISTRICT REPORT https://kancheepuram.nic.in/document-category/sta-
tistical-report (last visited 8 August 2024 8:00 PM.)

25. BASELINE SURVEY REPORT, https://www.defindia.org/wp-content/uploads/2018/04/Kan-
chipuram DCDP-Baseline.pdf
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this continuity. In particular, regional policies and GI specification performance are essential to
GIs’ contribution to sustainability, it is critical to support local GI communities in their long-
term sustainability mechanisms. Procedures for GI registration should guarantee that GI systems

are suitably designed and updated as necessary to address regional sustainability concerns.

Following measures would increase the involvement of the local community and increase

economic growth and which would pave way for a healthy social structure:
1. Training and Skill Development Centre for the local community
2. Production Centre setup jacquard and dobby looms to design borders
3. Design Lab assistance to weavers
4. Photo studio for promotion of product
5. Digital commerce facilities for electronic marketing

6. Product showrooms and exhibits organized

CHALLENGES OVER EFFECTIVE IMPLEMENTATION OF GI LAWS

Future hurdles in India include effective implementation of GI and providing awareness to
people. Arobust legal structure is essential to prevent rivals both domestically and internationally
from replicating India’s GI badges. GI tags, such as those on Banarasi sarees and Darjeeling tea,

are frequently imitated by both local and international businesses.

Quality issues: Less focus on quality monitoring and the difficulties are unaddressed by the
GI Act. The sole regulations under the GI Act for monitoring the quality of goods such as food
items and handicrafts are Rules 32(6)g and Form GI-1. Creating strict legislative guidelines to
guarantee the quality of goods with GI tags is a formidable task. As an example, let’s examine
the Muga Silk case, which is a distinct type of Assamese natural silk fabric with a golden hue.
In July 2006, GI tag was approved despite not adhering to quality control norms. However, the
state government has since initiated an inspection process that deals with matters of geographical

origin and other connected matters.

Imitation of the products: Semi pashmina/Silk-pashmina is the close substitutes of

original pashmina/Kashmiri shawls.

Enforcement of GIs: Enforcing the GI Act effectively is a difficult task in and of itself.
The availability of several venues for the selling of these goods is the cause. In both the local

and international markets, monitoring and screening these kinds of outlets is a difficult process.
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Image-Creation across the globe: Another difficulty with commercialization is creating
an image and brand in customers’ thoughts. Promotional marketing techniques that concentrate

on the psychology of both domestic and foreign consumers are required for this.
Protection of collective consciousness of a society
Protection over modern social structure, safeguarding the heritage
Promoting crime free society, by eradicating poverty, by way of increase in employment.
Creating interest in cultural profession

GI is an effective source of rural development in India. This can be seen in the case of
handloom weaving, which has been the source of livelihood. Handlooms represent a rich
heritage of traditional and ancestral skills, but they have faced significant decline with the rise
of power looms. In India, handloom sector enjoys its own distinctiveness across various states/
regions across the country. Now GI tags can revive their existence and make handloom sector

an engine of rural employment and development.

TTD is another intriguing example. In September 2009, Tirumala Tirupati Devasthanam’s
(TTD) received GI tag for Tirupati Laddu to stop the local hawkers from making them and
selling them in the local marketplaces. Because it violated GI Act section 9(d), there was a
tremendous deal of debate around it. Furthermore, GI tags are intended to reflect the economic
success of a certain geographic area. Critics contended that TTD is a singular organization that
does not speak for the whole area and that the GI legislation has been broken by the sanctioning
body. There are instances where GI tags or brand names are misused. Allegations surfaced that
organizations based in France, Japan, and Russia were misappropriating the Darjeeling brand,

logo, and GI tag.

CONCLUSION AND SUGGESTION

GIs aid in establishing a connection between a particular product and the region that it
originates or belongs to. This enhances economic activity in rural regions, which in turn improves
GI output and can be achieved through well-developed promotion and marketing strategies.
The rural areas encompass most of the geographical areas that leads to more opportunities for
rural development. The benefits of GI include maintaining and raising people’s level of life
through their economic activity. The majority of GI product users are people living in urban
regions, which increase revenue and job possibilities of rural India. The ability of GI to directly

communicate the origin to final consumers is one of its main benefits.

Under GI, the site of origin or production of any product is given the weightage it deserves

because it is a uniquely differentiated area due to its unique climate, topography, etc. All of the

[103]



LEX ET MUTATIO: LAW AND SOCIAL TRANSFORMATION VOLUME IV

requirements for a GI's eligibility should be considered before registering. From a business
perspective, all entrepreneurs want to offer things that customers need and all customers want
authentic products of a standard quality; yet, some sellers deceitfully sell counterfeit goods in

order to make a profit.

Every nation has a unique range of products that are an excellent fusion of its rich culture and
environmental circumstances, and India being a diversified nation, has several states that are
rich in their own unique cultures. As Gls have direct connection with the life of people, the laws
should be made stringent to protect the interest of the local community and measures need to
be taken for enforcing such laws for the benefit and future generation, with sustainable devel-

opment and healthier transformation of society.
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INTELLECTUAL PROPERTY RIGHTS (IPR) IN DIGITAL AGE

M.V. Geethika Reddy'

Edupulapati Akshay?

INTRODUCTION

The legal concept of creation of the brain or innovativeness of a person’s own intellect
refers to the intellectual property, this type of property includes all the inventions, symbols,
artistic works, designs, literary and names used in commerce. The intellectual property rights
[IPR] are the legal rights which are issued to the individuals or the organizations for their effort
which were kept in their own innovation and creative outcomes. These are designed to protect
Intangible property and give complete authority over it; the distribution and utilization of their
creations will be in the hands of the creator itself which prevents unapproved usage of their
work. There is a rapid increase in the use of the internet and evolution of new technologies has

transformed the way the intellectual property rights holders.

The intellectual property rights have modified excessively in this current era, particularly
answering to the complexities in the rise in the digital era. Intellectual property rights became
more challenging in defending already active rights, which causes difficulties in innovation
and issuance, due to the rapid growth in the use of computer network and technologies. The
copyright infringement is the biggest challenge faced in IP in this digitized era. It is so much
easier to the citizens to duplicate and also to distribute the copyrighted works without the
consent of the intellectual property owner. The enforcement of intellectual property rights was

difficult, as there are significant losses for creators and distributors of intellectual property.

To overcome these difficulties, there can be use of various legal and technological solutions.
For instance, the enforcement efforts can be improved by the government through strengthening
the intellectual property laws.® The organizations can even utilize their management of digital
rights and technologies to ensure that their intellectual property is protected. So, in this digital
age the intellectual property deals with multiple challenges that need a keen consideration and

innovative solutions. All are required to work together to overcome these challenges and assure

1. BBA.LLB(Hons) 4" Year, Alliance school of law, Alliance University, Bangalore.
2. BBA.LLB(Hons) 4" Year, Alliance school of law, Alliance University, Bangalore.

3. Dr.ramesh, Bhagyamma.G, Protection of intellectual property rights: An examination of interna-
tional frameworks, 2 ILE INTELLECTUAL PROPERTY AND CORPORATE LAwW REVIEW, 37-45 (2023)
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that the property which is in intellectual state is protected in such a manner that both the owners
of the IP and users benefit.

The enforcement of intellectual property in this digital era poses drastic difficulties because
of the convenience of copying and distribution of digital content. With the minimal efforts
the distribution of digital content globally is possible with the help of the internet, this creates

difficulty for the creators to control the usage of their intellectual property.

Copyright is a legal right that belongs to the owner of the intellectual property. This grants
the owner exclusive authority of the original work. The original work needs to be in tangible

form then only it can be protected under this law.

The copyrighted works enter the public domain when the copyright expires. The concept
of copyright protects the owner from unauthorized duplication or use. Generally, the work of
the owner is protected until 50 to 100 years after his death, which varies from one country to
another, under the Copyright law.

For instance, the novels, Art, Dramatic, Musical, Literary, Film, Poetry, Original
architectural designs, Graphic designs, Website content, Computer software are protected under
the copyright law. The original owner can voluntarily register the copyright to his work to have
the dominance of their own work in the legal system when there is a need. Even if the original
owner of the work did not register with the government the copyright belongs to him only.
But when it comes to the legal action relating to the copyright infringement the owner will
need a registered copyright*. All types of work cannot be protected under the copyright law. In
this digital age the reproduction and distribution of copyrighted materials has become easier

without the consent of the original owner.

SCOPE AND LIMITATIONS
The research paper on “Intellectual Property Rights in the Digital Era” aims to investigate

the transformation of IP protection mechanisms in response to digital advancements. The scope
includes the historical evolution of IP laws, the impact of digital technologies such as the internet
and artificial intelligence on IP creation and enforcement, and an evaluation of current legal
frameworks at international, regional, and national levels. It also encompasses case studies of

digital IP infringement and policy recommendations for enhancing IP protection.

In spite of that, the analysis is narrowed by dominion variability in intellectual property

statutes, the rapid Growth of technology, possible information statistics availability issues, and

4. Van Gompel. S, Copyright Formalities in the Internet Age: Filters of Protection or Facilitators
of Licensing, 28 BERKELEY TECH. L.J. 1425, 1425-1458 (2013)
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a primarily focusing on copyrighted content and patent related issues, which may fail to notice

various systems of IP.

OBJECTIVES

To inquire how the present age has a say on the protection of the copyright, outlining
the challenges related to internet piracy, infringement of patent, exploitation of trademark in
the world where the role of communication is increasing rapidly. It will look at current legal
frameworks and case studies to understand how intellectual property rights (IPR) are upheld
and the role that cutting-edge technologies like blockchain and artificial intelligence (AI) play in
this framework. In addition, the conversation seeks to offer strategies for protecting intellectual
property, emphasizing the value of international cooperation and finding a balance between IPR
protection and innovation. In conclusion, it examines how intellectual property rights (IPR) will
evolve in the digital age and how evolving business models and technological advancements

can assist in overcoming these challenges while promoting creativity and global collaboration.

DIVERSE DIGITAL AGE CHALLENGES
Copyright is a form of intellectual property right that safeguards authentic works of authors,

such as artistic works, dramatic works, digital works and etc. In the digitized age, the rapid
increase of the net and current technological aspects has formed new difficulties for copyright
owner, for instance, copyright infringement including piracy of digital content, continues
to pose a significant challenge. With the growth of modem-to-modem data transferring and
network streaming platforms in the digital era, it has become an easier process to control and
distribute copyrighted works without the permission of copyright holder or the author of the
work’. The digital age, often referred to as the information age in this digital age, represents a

transformational era marked by the broad adoption of digital technology and the internet.

It signifies a period outlined by the rapid digitization of information, digitization of

communication, information, and numerous other aspects of everyday existence.

The digital era is defining the 21* century because it has brought about profound changes in

the ways that people work, communicate, access information, and conduct business.

The key challenge posed by the digital age is the ease of copyright infringement. The digital
environment has built it easy for the individuals in copying and issuance copyrighted content in
absence of the consent or any authorization. There has to be a balance of copyright protection

with the principles of fair use and open access. Countries worldwide have to harmonize their

5. Menell, P. S, Governance of Intellectual Resources and Disintegration of Intellectual Property
in the Digital Age, 26 BERKELEY TECH. L.J. 1523 (2011).
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intellectual property rights in this present digital age and to prevent issues like cross-border
piracy and counterfeiting. Sensible use of intellectual property rights that provides protection
and limited use of copyrighted work in absence of any authorization. Digital piracy directly

affects the authors revenue streams, and it will lead to substantial financial losses.

Online copyright infringement is a significant challenge; it might be numerous kinds,
and which mainly involves the unauthorized copying of copyrighted materials. It involves
repurposing the existing copyrighted content by the creators which violates the copyright laws.
Also safeguarding patents has been a difficulty with the increase of physical components of
a computer programmes internet. Detecting and protecting patent infringement in the digital
era is complicated. A thorough understanding of the relevant technology and the capacity to
demonstrate infringement are necessary for the successful enforcement of software patents. A
organization’s or individual digital identification often dependence upon the host identifiers due
to these disputation leads to the result of domain-squatting. It’s an exercise of certifying names
of a popular organization which are similar to present arena with the intent of making profit

from a well-known trademark. This kind of exercise led to violation on trademark rights.

Another drastic challenge in this quick and active current era is evolving hi-techs like
artificial intelligence (AI) and blockchain technology influence intellectual property protection

in fair and unfair manner.

The work produced by Al raise doubts and questions related to the original owner and author
of a copyrighted content. Al, specifically used for the purpose of learning mechanisms and vast
neural circuits will create innovations automatically. Blockchain technology is a autonomous,
open and unreachable network that makes it appropriate in recording or describing and
authenticating transfers of IP ownerships and makes sure that each file has a unique fingerprint.
Blockchain provides secure methods to track digital asset ownership. Small-scale and creative
individuals, especially bear the danger of ruining their employment as a consequence of breaches

in copyright.

Enforcing copyright laws in this era notices several types of difficulties. Finding and
bringing suit against the copyright infringers for the action of theft and piracy is a complex
scenario because of the obscurity given by the networks and VPNs (Virtual Private Networks)
and various forms of techs to record their recognition it’s a complex scenario to law abiding
officers to detect them. There are additional jurisdictional obstacles derives when online piracy
activities occur global wide, requires collaboration and teamwork between the various legal

states.

Depending on the current data in the year of 2020, there are more than 500 billion individuals

who have copyrighted portals based on the web, which was reported by world intellectual property
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organization. Besides, legitimate businesses get affected because of the piracy, which resulted
reduction of transactions and formed an unjust market condition. To overcome this address
the related demands, admiration and operational institutions have chosen different measures,
like anti-piracy legislation to foster intellectual property rights throughout the state. Over all
the challenges the government should involve protecting the copyrighted works. Navigating a
balance between the interests of creators, authors, artists need to be protected and safeguards
intellectual property without hindering innovation. To fight digital infringement, network based
appropriate solutions and illegal act measures need to be increased. Through keeping abreast
of legal modifications and comprehending these obstacles, people and enterprises can adeptly
makeover through the complex digital landscape and safeguard their priceless intellectual

property rights.

LEGAL FRAMEWORKS AND DEVELOPMENTS

There are multiple kinds of intellectual property rights are accessible for preserving different
kinds of developments and inventions. Without the holder of an intellectual property rights
knowledge, content is known browsed exchange and utilized in a completely new direction for
the reason to the widespread of web browsing and quick technological advancements. Aset of
legal rights which are imposed on ideas resulted from created efforts is known as intellectual

property rights.

Copyrights safeguards original works of authors, artists, including book, artistic work,

computer program works and different kinds of ideal works.

The holder of the copyright holds authority to issue, propagate, represent, to project his

creative works based on their original ideas.

The Copyright Act, 1957%, is the main law governing in India, this law provides deliver
safety mechanisms for the artistic works, literary works, tuneful works, works, it also extends
protection to computer software and cinematography films’. The Copyright Act, 1957, is the
first copyright law passed by the Indian parliament after the independence of India, on June
4. 1957 and it came into effect on 21st January 1958. The latest revolutionary amendment to
the Copyright Act, 2012, which was passed by the parliament on May 22, 2012, was given
approval by the president of India on June 7, 2012, and on June 8, 2012, it received notice. This
Copyright Act, 2012 came into existence from the month of June 21*, 2012. It distinguishes
laws and regulations such as copyright registration, copyright infringement and remedies to the

contravention.

6. The Copyright Act, 1957 Acts of Parliament (India)

7. Harnowo. T, Law as Technological Control of The Infringement of Intellectual Property Rights
In The Digital Era, 2 Corp. & TRADE L. REv. 65, 65-70 (2022).
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It enlarged the scope of protected works in literary, artistic works, music, films and
the sound recordings. The Copyright act established the Copyright Board to control various
copyrighted disputes. In following years, India accepted international copyright conventions
like the Berne Convention, adopted in 1886 and the Universal Copyright Convention, aligning
its legal framework with global norms. The regulations of the Copyright Act, 1957, are
completely lined up with all international copyright conventions and treaties of which India
is a member. The Berne convention for Literary and Artistic works (1886) (updated at Paris
in 1971), the Universal Copyright Convention, 1952 of UNESCO, the Geneva Phonogram
Convention, 1971, The Trade Related Intellectual Property Rights (TRIPS) Agreement, 1995
of WTO?, the WIPO Copyright Treaty (WCT), 1996, the WIPO Performances and Phonograms
Treaty (WPPT), 1996.

In India patents predominantly regulated by the Patents Act, of 1970° delivers Reliability
to the innovations and Originations in India. This act controls the enrolment process, grant of
patents and revocation of patents. Matters for the patent infringement will be handled by the
high court under the respective jurisdiction. With the ratification of the Indian Patents and
Designs act, 1911, the annals of patent law in India have instituted. The present Patents act

came into power in 1972.

The Patents Act, of 1970 again amended by the Patents Act, 2005, where the patent field
extended to all kinds of technological aspects like drugs, food, drugs, chemicals, and micro-

organisms.

Trade secrets consist of confidential and proprietary information which are sensitive in
nature including formulae, customers information lists, production procedures and marketing
plans. Trade secrets containing sensitive data are perpetually protected as long as they remain
undiscovered and offer a competitive advantage. The Trademarks Act, 1999 is the main

legislation governing trademarks in India and it came into force on December 30,1999.

This act safeguards against trademark infringement. Cases involving trademark infringement
are under the district court or high court’s jurisdiction. The Trademarks Act, 1940 was the first
legislative law related to trademarks in India. These principles were based on the common law

principles of passing off and equity and these are similar to England’s pre 1875 system.

8. The Trade Related Intellectual Property Rights (TRIPS) Agreement, 1995 Of WTO
9. The Patent Act, 1970, Acts of Parliament (India)
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FUTURE DIRECTIONS AND CONSIDERATIONS

To safeguard the intellectual property from being infringed, the organizations or the
individuals can follow various types of strategies which includes both legal and the innovative

approaches.

Registration of the IP Rights

To make sure that intellectual property like patents, copyrights and trademarks are registered
properly. This makes it convenient to recover the damages if there are any instances where the

IP of an individual gets infringed.

Perform Operational Freedom Searches

Look for potential IP barriers with thorough searches conducted prior to the introduction of
new products. This makes it possible to make preventive modifications to product marketing or

design tactics while also preventing unintentional infringements.

Fair Utilization of Contracts

To enter into a formal contract between employees and the contractors where the ownership
of the intellectual property is clearly defined. Especially in startups this has a crucial role as the

independent contractors can make a huge contribution to the development of the new product.

Limited Exposure

In order to discourage suspected infringers, it’s important to make the sensitive information
visible less. This can involve limiting access to confidential data and utilizing Digital Rights
Management (DRM) tools.

Continuous Innovation

To stay ahead of competitors, maintain a cycle of innovation. Individuals or organizations
can establish a moving target, by developing ideas and new products continuously, in such a
way that the competitors find it hard to copy

Share And Collaboration of Knowledge

Establish or develop partnerships with other companies. This provides protection collectively

against infringement and promotes an innovative culture

Implementation of Security Controls

It’s a technological solution, the cybersecurity measures were used to protect the trade
secrets and also the sensitive information from getting breached, like regular audits of data

access, encryption etc.
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Usage of IP Management Tools

To make effective use of technology to monitor and maintain IP. Prior to any breaches
getting worse, they can be spotted with the use of tools that track how the sensitive documents

are used.

Publishing Innovations

Take into consideration extensively disseminating original concepts or innovations with
due credit. By doing this, ownership is made publicly known and it also discourages others

from adopting the same discoveries.

Seek Declaratory Judgments

To clarify rights and reduce the likelihood of litigation, proactively seek a declaratory
judgment in possible IP issues. By being proactive, you may ensure a strong legal position
before issues emerge.

Train and Educate Staff

Encourage an [P-aware culture inside the company. Employees who receive regular training
on the value of intellectual property protection and the dangers of infringement may be better

equipped to defend the company’s intellectual property.

CASE STUDY AND REAL: WORLD APPLICATION
The significance of intellectual property rights (IPR) has grown in the digital era because of

the fast expansion of technology and the internet. In this case Super Cassettes Industries Ltd.
V. Myspace inc. & Ors (2011)' this is a case of digital piracy and copyright violations in India.
This suit involved and interlocutory appeal filed by the defendant, against an interim injunction
granted in favour of the plaintiff, Super Cassettes is also known as T-series, filed a lawsuit
against an Indian music company, sued Myspace for copyright infringement, claiming that the
website enabled users to upload and distribute protected content without the authorization which
is a copyright breach. The single judge’ impugned judgment spanned 132 pages, addressing
arguments, case law, and reasoning. The court’s judgment was in the favour of Super Cassettes’
favour and it highlighted the duty of the online communities to prevent violation of copyright.
By establishing an instance for digital networks responsibility in India, this case had made
implications those made companies more extra cautious of user-generated content and assured

that copyright laws are followed.

10. My Space Inc. vs Super Cassettes Industries Ltd., (2017) 236 DLT 478 (DB).
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In Tata sons Ltd. v. Greenpeace international (2011)"" infringement of Trademarks in the
digital sphere (India). “Turtle vs. Tata”, Green Space created the computer game “Tata” as a part
of an environmental protest against the Tata Group. Tata claimed that the use of their trademark
in the game was not authorized and launched a lawsuit for trademark misuse. The Delhi High
Court concluded the case in the Favor of Greenpeace, holding that the tata trademark was not
violated because it was used for the public awareness purposes rather than for profit. In the
digital era, this case emphasizes the need to strike a compromise between trademark protection

and freedom of speech.

Samsung Electronics co. Ltd. v. Apple Inc.,137 S. Ct 429 (2017)"? this particular case
discusses the technology patent infringement (United States) in brief Apple co. filed a suit
against Samsung co. for patent infringement, claiming that the Samsung company has copied
the Apple co. design, appearance, features of the iPhone which was the product of Apple. The
argument before the court is 35 U.S.C. & 289, which is a damages provision which specifies
design patents. This suit sparked a worldwide legal dispute spanning several countries. The
Northern District of California of U.S District Court has the authority of this case and the
judgment came in the Favor of Apple co. and gave them hefty damages. This case highlights the
intrinsic worth of the patent in the present technology sector as well as the potential extensive

litigation to safeguard intellectual property.

The Yahoo Inc. v. Akash Arora (1999)13 spotlights Indian Domain Name Disputes. Akash
Arora registered the internet domain which is “yahooindia.com” which was deceptively close
to the Yahoo’s trademark, Yahoo initiated a lawsuit against Akash Arora. The jurisdiction of
this case comes under the High Court of Delhi, and it was found in the advantage of Yahoo’s,
holding that domain name that are illogically close to or identical to trademarks might cause
inconsistencies among consumers and so be considered trademark abuse. This particular instance
provided legal safeguards for trademark holders in the realm of internet and was among the first

in India to address the problem of cybersquatting.

Justice K.S. Puttaswamy (Retd.) v. Union of India (2017) 10 SCC 1'*. In this law suit the
supreme court of justice held that the privacy rights are secured as a fundamental right under the

Articles 14, 19, and 21 of the Indian Constitution. They argued that privacy was not explicitly

11. Tata Sons Limited vs Greenpeace International & ANR, L.A. No0.9089/2010 in CS (OS)
1407/2010.

12.  Analyses of Samsung Elecs. co. v. Apple Inc, 11-CV-01846-LHK (N.D. Cal. Oct. 22, 2017)137
S. ct. 429. |

13. Yahoo!, inc. vs Akash Arora & Anr., 1999 IIAD Delhi 229, 78 (1999) DLT 285.
14. Justice K.S.Puttaswamy(Retd) vs Union of India, (2017) 10 SCC 1.

[113]



LEX ET MUTATIO: LAW AND SOCIAL TRANSFORMATION VOLUME IV

mentioned in the Constitution and that it could be restricted in the interest of national security,
public order, and morality. The specified arguments spotlights around the identification of the
privacy rights as a constitutional right. The appellant pacifies that privacy is intrinsic in the

decorum and integrity of an individual.

They challenged that the governmental organization gathering the personal information
data without consulting or providing any form of intimation will violates the fundamental
right of individuals. The Court of appeals at last upheld the privacy rights and significance in

protecting individual rights.

CONCLUSION AND SUGGESTIONS

As we direct the globalised world, it is important to point the balance in protecting
innovativeness and safeguarding the people’s interest. lawmakers, content producers and
technology platforms required to work together to notice answers that protects intellectual
property rights (IPR) while continuing publicly available to consciousness and traditions. On of
the difficulties faced due to the rapid growth of online copyright infringement and piracy work,
the difficulty of implementing IPR across the globe, and the new evolution of technologies
that pressurize the ideas and people’s interest may get affected. Proper use and the ambiguous
differentiation between originally generated works and copyright infringement complicate the

process of IPR enforcement.

Aside from all these difficulties there are advantages in the digital era. In Accordance to
their global reach, artists have the ability to present their creative work to a larger set of audience
without any restriction constrained by physical distribution. Creative innovation and crowd
funding has raised into effective tools to bring resources together and ideas, producing ground-
breaking outcomes in various types of industries. In addition, clean business strategies that
provide income sources outside the traditional copyright enforcement framework. Blockchain
technology offers clear and unchangeable records of ownership and transactions which holds

guarantee in enhancing the protection of intellectual property rights.

International cooperation is very essential for efficiently implementing intellectual property
rights (IPR) across the globe, consider how widespread the internet and digital economy are.
Globalization of intellectual property right laws and the interchange of appropriate exercise can
out-turn in a more dependable and well-built groundwork for intellectual property protection.
In the current era, intellectual property protection has got larger importance both economically
and ethically. It promises that creator is remunerate for their achievements, increases cultural

differences, and empowers them to keep increasing the boundaries of creativeness.
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In order to inventive business models, furthermore economic sources outline the scope of
traditional copyright enforcement. Blockchain technology offers unchangeable ownership and
transaction records that are clear and transparent, which has the power to enhance the protection

of intellectual property.

In light of the worldwide nature of the internet and digital economy, cross-border intellectual
property rights enforcement requires effective international collaboration. It may be possible to
create a more reliable and stronger framework for intellectual property protection by sharing

best practices and harmonizing IPR laws across nations.

It is important to safeguard the interest of the intellectual property owners. The legal
frameworks have to be strengthened in such a way that the misuse of the intellectual property
should not takes place furthermore. There should be a fair usage of the intellectual property.
They also have to create and increase the awareness to relating to the importance of respecting
IP rights and their moral usage. Encouragement of collaborative work between government and
the innovative creators or the technological platforms in order to detect the IP infringement as

well as the enlargements of computerised systems to point out and detach piracy content.
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THE PRINCIPLE OF PURPOSE LIMITATION AND THE NEED
FOR ITS ROBUST ADOPTION INTO THE INDIAN DATA
PROTECTION REGIME

Sumanth Kumar!

INTRODUCTION

Personal data is the data pertaining to a particular individual. People provide their personal
data to conduct a variety of transactions through digital media, with such transactions becoming
ubiquitous with a modern lifestyle. The State as well as certain commercial enterprises have
begun to collect, store, and process substantial quantities of data over the past three decades by
utilising digital means. In this regard, the phrase “Big Data” entered the popular imagination
in the late 1990s and has become a mainstay ever since. Several countries have introduced
legislation attempting to safeguard the interests of private users of digital platforms and to
ensure that personal data, which may be of a sensitive nature, is collected, stored, and processed
only for those purposes which are explicitly specified to them at the time of providing their
data. In India, legal provisions relating to the protection of an individual user’s data over digital
platforms were previously scattered across multiple pieces of legislation necessitating a novel

and innovative piece of legislation which is comprehensive enough to address this issue.

The Digital Personal Data Protection (DPDP) Act, 2023 ostensibly seeks to protect the
interests of individuals by ensuring that their personal data is not processed for purposes
otherwise than those stated, however, it juxtaposes this with the powers granted to the Central
Government to process personal data for other lawful purposes. Here, the question as to which
interest will be given greater importance arises. Whether the pendulum will swing in favour of
an individual’s privacy or the power of the State to collect, store, or process any individual’s
data for purposes that it deems fit is yet to be seen as the Act itself has not been notified by the
Union Government.

The current text of the Act that received presidential assent on the 9™ of August 2023,
was received with some apprehension regarding the wording of certain provisions. This study
examines the key provisions concerning Purpose Limitation as laid out in the new Digital
Personal Data Protection Act, 2023. Part II of this study examines relevant segments of the
Report submitted by the Committee of Experts on a Data Protection Framework for India,

chaired by Justice B.N. Sri Krishna, and the implementation of the Recommendations in that

1. Assistant Professor, B.M.S. College of Law, Bangalore.
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regard. Part III will examine the Principle of Purpose Limitation as it is incorporated in the
GDPR and draws some parallels between the implementation of and restrictions placed on
Purpose Limitation in the European Union and India under the new Act. Part IV will highlight
the criticisms facing the new Act and will provide appropriate solutions that may be incorporated
to ensure a robust framework that is in the best interests of individual data principals as well as
the State.

PURPOSE LIMITATION AS STATED BY THE JUSTICE SRIKRISHNA
COMMITTEE AND THE IMPLEMENTATION OF ITS RECOMMENDATIONS
INTO THE DPDP ACT, 2023

The Committee of Experts on a Data Protection Framework for India, under the Chairmanship
of Justice B. N. Sri Krishna, was constituted in August 2017. This Committee aimed to provide
clarification on several issues regarding data privacy and security: especially the need for a
robust regulatory framework to protect digital data from unlawful or illicit collection, storage,
and processing. The Committee submitted its Report? along with a draft Bill to the Ministry of
Electronics and Information Technology on July 27, 2018.

Chapter 4 of the Report is titled “Obligations of Data Fiduciaries under which Part II
submits recommendations on “Purpose Limitation and Data Minimisation” and Part III submits
recommendations on “Big Data Challenges to Data Minimisation and Purpose Limitation”. The
Report defines the relationship between a data principal and a data fiduciary in the following

manner:

“The basic relationship is between two persons — the data principal and the data fiduciary.
In this relationship, the data principal entrusts the fiduciary with personal data to achieve a
particular purpose. This may involve, for instance, entrusting financial information to complete
a transaction. The fiduciary undertakes to fulfil the purpose, whether itself or with the assistance
of third parties.”

The Report further states that the nature of the connection between the data principal and
the data fiduciary consists of several elements which are characteristic of a classic fiduciary
relationship and recognises that data fiduciaries must be legally required to notify the data
principals of the exact purposes for which their data is being collected at the time of such

collection. Additionally, the Report advocates for data minimalization, i.e., preventing the

2. A Free and Fair Digital Economy Protecting Privacy, Empowering Indians (2018), PRS INDIA,
https://prsindia.org/policy/report-summaries/free-and-fair-digital-economy#:~:text=Srikrish-
na)%?20submit ted%20its%20report%20and,draft%20a%20data%?20protection%20Bill., (Last
visited, 23 March 2024 10:00 PM)

3. Id., at 53.
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widespread collection of personal data for multifarious purposes, as a goal for any prudent data

protection regime.*
The Report highlights the two sub-principles contained under Purpose Limitation as follows:

1. The purpose for which the personal data is processed must be clearly specified to

the data principle. This is called “Purpose Specification”.

i1.  The processing must be limited to such purposes or other compatible purposes. This

is called “Use Limitation”.
Regarding the above sub-principles, the Report provides the following assumptions:

“Implicit in each of these sub-principles are two assumptions: first, that specification of
purpose must meet a certain standard of specificity — simply specifying purposes in a vague
manner will not be sufficient. Second, any unspecified use will be determined from the point of

view of whether the processing is fair and reasonable in light of the purpose that was specified®.”

The Report identifies that the above assumptions cannot be incorporated easily. It would
be impossible for a data fiduciary to detail every purpose for which data may be collected,
stored, and processed, as it would involve copious amounts of paperwork which would be
counter-productive to the protection of data principals. However, it is necessary to maintain
that all purposes for which data is processed are valid, legitimate, and legal. The DPDP Act,
2023 contains several provisions that seek to protect a data principal’s personal information
by expressly maintaining that Purpose Limitation is an important principle that is pervasive
throughout the Act. In this regard, Section 4 of the Digital Personal Data Protection (DPDP)
Act, 2023, states the following:

1. “A person may process the personal data of a Data Principal only in accordance with

the provisions of this Act and for a lawful purpose,
2. for which the Data Principal has given her consent; or
3. for certain legitimate uses.

4. For the purposes of this section, the expression “lawful purpose” means any purpose

which is not expressly forbidden by law.””’

4. Ibid.
5. 1bid.
6. 1bid.
7. The Digital Personal Data Protection Act, 2023, §4, No. 22, Acts of Parliament, 2023 (India).
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The Report also recommends that certain broad uses that personal data may be put to in the
future could be detailed to the data principals to provide some degree of flexibility to fiduciaries
and processors. If such broad future uses were made available to data principals prior to data
collection, it would allow them to make reasoned decisions regarding the use of their personal
data®. In this regard, Section 5(1)(i) of the DPDP Act states the following:

“Every request made to a Data Principal under section 6 for consent shall be accompanied

or preceded by a notice given by the Data Fiduciary to the Data Principal, informing her,

1. the personal data and the purpose for which the same is proposed to be processed.”

Additionally, Section 6(1) of the DPDP Act states the following:

“The consent given by the Data Principal shall be free, specific, informed, unconditional, and
unambiguous with a clear affirmative action, and shall signify an agreement to the processing of
her personal data for the specified purpose and be limited to such personal data as is necessary

10 2

for such specified purpose'.

Thus, it is evident that Purpose Limitation is an important and recognised principle in
India. It is essential to safeguard an individual’s privacy as people must know and understand
the exact reasons for which personal data is being collected, stored, and processed to make an

informed decision when any personal data is requested by a fiduciary or a processor.

Part III of Chapter 4 of the Report is titled “Big Data Challenges to Minimisation and
Purpose Limitation”. Here, the Report recognises that data minimalization is not possible to
implement in a world where the antithesis is true, i.e., data maximisation. With so-called Big
Data processing, which is ubiquitous in the 21 Century, massive amounts of personal data can
be processed at scale to create accurate profiles regarding behaviour, monetary spending, or
market trends, to precisely target specific audiences!!. The process of big data is very essential to
the functioning of the modern world, especially concerning real-time weather updates, natural
disasters, seismic activity, and space exploration to name a few areas of study; however, do the
benefits of such processing truly outweigh the harm? The Report states the following regarding
the use of Big Data analytics:

“In order to ensure that any such use of big data analytics is narrowly tailored and geared

towards maximising individual benefits and minimising harm in the digital economy, it is

8. Supra note 1 at 54.

9. Supra note 6 at §5(1)(1).
10.  1d., §6(1).

11. Supra note 1 at 54.
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necessary to constrain its uses in ways that optimally respect individual autonomy in a free and

fair digital economy'%.”

In furtherance of this goal, the Report recommends three possible ways to implement
Big Data analytics in a manner that respects individual autonomy. Firstly, it speaks of data
anonymisation which would not allow the re-identification of an individual once their consent
for data processing is withdrawn. Secondly, it exempts data processed for reasonable purpose
from any unnecessary regulation. Lastly, when an individual cannot be informed about the
future purposes for which their personal data may be processed when it is collected, the data
should not be processed in a manner that may significantly harm the data principal or act directly

against a specific individual without their consent!?.

Data principals are entitled to request the correction or erasure of their personal data under
the DPDP Act, 2023. Section 8(7) of the Act provides for the obligation to erase personal data if
the purpose for which the data has been collected has been fulfilled or if the principal withdraws

consent as follows:

“A Data Fiduciary shall, unless retention is necessary for compliance with any law for the

time being in force, -

a. erase personal data, upon the Data Principal withdrawing her consent or as soon
as it is reasonable to assume that the specified purpose is no longer being served,

whichever is earlier; and

b. cause its Data Processor to erase any personal data that was made available by the

Data Fiduciary for processing to such Data Processor'.”

Additionally, Section 12(1) and Section 12(2) of the Act provide for the right to correction

and erasure of personal data in the following manner:

1. “A Data Principal shall have the right to correction, completion, updating and erasure
of her personal data for the processing of which she has previously given consent,
including consent as referred to in clause (a) of section 7, in accordance with any

requirement or procedure under any law for the time being in force.

2. AData Fiduciary shall, upon receiving a request for correction, completion or updating

from a Data Principal, -

12. Supranote 1 at 56.
13.  Ibid.
14. Supra note 6 at §8(7).
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3. correct the inaccurate or misleading personal data.
4. complete the incomplete personal data; and
5. update the personal data'>.”

The above provisions have been worded in such a manner that it becomes evident that
the principle of Purpose Limitation has been incorporated into the Act; however, the above
provisions may not be exactly in line with the recommendations of the Justice Srikrishna
Committee as data anonymisation has not been wholly implemented, and obtaining future
consent of data principals for further processing of data collected at an earlier date is also not

mandated.

Though several parts of the Justice Srikrishna Committee have emphasised the need for robust
implementation of the Purpose Limitation principle, the DPDP Act, 2023, does not adequately
implement the principle. To understand the true implications that the non-implementation of
this principle may have, it is important to understand the exemptions that are laid out in the Act
itself. Part III of this study examines the exemptions that have been granted under the DPDP
Act, 2023, and compares them with the Restrictions placed on extending Purpose Limitation
under the GDPR.

COMPARISON BETWEEN THE RESTRICTIONS PLACED ON PURPOSE
LIMITATION UNDER THE GDPR AND EXEMPTIONS GRANTED UNDER THE
DPDP ACT, 2023

The General Data Protection Regulation (GDPR) which was made applicable within
the European Union on the 25th of May 2018, has been a landmark legislation that is hailed
internationally as it protects the rights of individuals from unscrupulous elements in digital
media. The GDPR itself is based on seven core Principles which are laid out in Article 5 of the

legislation. Of these seven principles, ‘Purpose Limitation’ is of importance for this study.
Article 5(1)(b) of the GDPR states that personal data shall be:

“...collected for specified, explicit and legitimate purposes and not further processed in
a manner that is incompatible with those purposes; further processing for archiving purposes
in the public interest, scientific or historical research purposes or statistical purposes shall, in
accordance with Article 89(1), not be considered to be incompatible with the initial purposes

(‘purpose limitation’).”!®

15.  Supranote 6 at §12.
16. General Data Protection Rules, Article 5, Regulation (EU) 2016/679 (European Union).
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This provision ensures that any data collected, stored, or processed for specified
governmental or commercial purposes cannot be utilised for any other purpose than what has
already been informed to the data principal. ‘Purpose Limitation’ essentially dictates that any
personal data that is collected must be utilised solely for legitimate purposes that are explicitly
mentioned to the data principal. If data processors wish to utilise personal data for any purpose
other than those notified, they must obtain the consent of the data principal or have some lawful
justification or excuse. This Principle is the cornerstone of any privacy protection legislation
as it safeguards the interests of individual data principals while promoting transparency among

data processors and agencies that handle, carry, or store personal data.

RESTRICTIONS ON EXTENDING PURPOSE LIMITATION UNDER THE GDPR

The GDPR envisions a polity where individual privacy is protected against the commercial
interests of businesses or the necessities of the State. Article 15(1)(a) of the GDPR states the

following:

“The data subject shall have the right to obtain from the controller confirmation as to
whether or not personal data concerning him or her are being processed, and, where that is the

case, access to the personal data and the following information:

a. the purposes of the processing!’.”

This provision, along with several others, seeks ensure the privacy of data subjects by
limiting the purposes for which any data collection, storage, and processing is allowed. Data
controllers are mandated to notify the data subjects of every purpose which the data will be
utilised for, and if any additional purpose is identified after a subject has shared their data with
a controller, such purpose must be made notified to the data subject for their approval. The data

subjects are entitled to apply for such confirmation from data controllers directly.

The GDPR does not provide absolute and unencumbered rights to data subjects. Member
States of the European Union may limit or restrict the application of any of the principles, rights,
or obligations through legislative action for their respective States. Article 23 of the GDPR lays
down certain restrictions to which a Union or Member State of the European Union may subject
data controllers or processors. These restrictions may be made applicable by any Member State

with regard to matters such as national security'®, defence!”, public security?’, and several other

17. 1d., at Article 15(1)(a).
18.  Id., at Article 23(1)(a).
19.  Id., at Article 23(1)(b).
20. 1d., at Article 23(1)(c).
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processes which may be necessary for the effective functioning of some instrumentalities of the
State.

Article 23(2) states the following:

“In particular, any legislative measure referred to in paragraph 1 shall contain specific

provisions at least, where relevant, as to:

o

. the purposes of the processing or categories of processing.

b. the categories of personal data.

c. the scope of the restrictions introduced.

d. the safeguards to prevent abuse or unlawful access or transfer.
e. the specification of the controller or categories of controllers.

f. the storage periods and the applicable safeguards taking into account the nature,

scope and purposes of the processing or categories of processing.
g. the risks to the rights and freedoms of data subjects; and

h. the right of data subjects to be informed about the restriction, unless that may be

prejudicial to the purpose of the restriction.”?!

The GDPR has incorporated restrictions on the rights of data subjects but has simultaneously
provided for a systematic manner in which such restrictions may be imposed by the Member
States. Article 23(2) of the GDPR essentially prevents any Member State of the European Union
from taking arbitrary actions concerning an individual’s right to privacy. Article 23(2)(a) states
that while imposing any restrictions, the respective government must expressly mention the
reasons and the purposes for such processing in contravention of the established principles or
rights as enumerated under Article 5 of the GDPR. Thus, Purpose Limitation is followed even

if a Member State is required to restrict its applicability to data subjects.

Here, the burden to adhere to the standards of compliance rests on the data controller and the
respective Member State that passes some legislation to restrict any of the principles as stated
under Article 5 of the GDPR. Similarly to the GDPR, even the DPDP Act, 2023, contains certain
exemptions, which the Central Government may grant to various classes of organisations, from

adhering to the rights of data principals and the obligations of data fiduciaries and processors.

21. 1d., at Article 23(2).
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EXEMPTIONS TO PURPOSE LIMITATION UNDER THE DPDP ACT, 2023
COMPARED WITH THE GDPR

Section 17 of the DPDP Act, 2023, provides for exemptions from the provisions of the
Act. Section 17(1) of the Act exempts the rights provided to data principals under Chapter II,
except Section 8(1) and Section 8(5), and Chapter III of the Act if the processing is required
for purposes such as enforcing some legal right or claim?*, performance of functions by courts
or tribunals®, prevention, detection, investigation, or prosecution of an offence?, processing
of personal data of data principles not located in India by persons based in India®, merger,
amalgamation, reconstruction, or division of two or more companies®, or ascertaining the

assets and liabilities of a person who has defaulted on loan payments.?’

Section 17(1) provides for exemptions under six distinct circumstances while Article 23
of the GDPR provides for exemptions under 10 distinct circumstances. Certain exemptions,
such as those related to processing for the purposes of judicial proceedings and the prevention,
investigation, detection, or prosecution of criminal offences are common to both pieces of

legislation.

Under the GDPR, these exemptions, coupled with exemptions related to national security?,
defence”, and public security®, are subject to the same restrictions as mentioned under Article
23(2). In contrast, Section 17(2)(a) of the DPDP Act, 2023, provides the following:

“The provisions of this Act shall not apply in respect of the processing of personal data —

a. by such instrumentality of the State as the Central Government may notify, in
the interests of sovereignty and integrity of India, security of the State, friendly
relations with foreign States, maintenance of public order or preventing incitement
to any cognizable offence relating to any of these, and the processing by the Central

Government of any personal data that such instrumentality may furnish to it.”*!

22. Supra note 6 at §17(1)(a).

23.  Id., at §17(1)(b).

24, Id., at §17(1)(c).

25. Id.,at §17(1)(d).

26.  Id., at §17(1)(e).

27.  Id., at §17(1)(®).

28. Supra note 15 at Article 23(1)(a).
29.  Id., at Article 23(1)(b).

30. 1d., at Article 23(1)(c).

31.  Supranote 6 at §17(2).
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Here, the DPDP Act, 2023, completely exempts any notified instrumentality of the State
from all the provisions and protections mentioned under the Act, effectively nullifying the
protection of individual privacy. Additionally, the wording of Section 17(2)(a) is extremely
vague as there are no judicially prescribed tests or standards for what may be “in the interests
of the sovereignty and integrity of India”, or indeed what may constitute “maintenance of
public order”. Such ambiguous wording may lead to arbitrariness on the part of the Central

Government, as only it has the power to notify such instrumentalities.

Section 17(2)(b) exempts data collected for other purposes of the State as well. It is worded

as follows:
“The provisions of this Act shall not apply in respect of the processing of personal data —

a. necessary for research, archiving or statistical purposes if the personal data is not
to be used to take any decision specific to a Data Principal and such processing is

carried on in accordance with such standards as may be prescribed.”??

This provision enables the State to permanently store all data collected by governmental
agencies while conducting any form of research or statistical activity without specifying the
nature of such activities. Several agencies carry out research and collect data on varied subjects
such as health and nutrition, socio-economic status, household consumption expenditure
patterns, and permeation of government schemes, to name a few. As the data collected through
such activities may be sensitive in nature, it should have been imperative for the Act to address
the security measures to be adopted to prevent the misuse of such data; however, the Act
merely states that “such processing is carried on in accordance with such standards as may be
prescribed” which does not adequately address the concern over the purposes for which future

processing of such data will occur.

Article 23(2)(d) and Article 23(2)(f) of the GDPR provide for “the safeguards to prevent
abuse or unlawful access or transfer”** and “the storage periods and the applicable safeguards
taking into account the nature, scope and purposes of the processing or categories of
processing”** respectively. Conversely, the onus for providing such safeguards has been placed
on the corresponding Data Protection Rules which are yet to be introduced in Parliament. It is
submitted that providing adequate digital and physical security measures to protect the sensitive

data that may be collected during research activities should have been made an obligation for

32,  Id.,at§17(2)(b).
33. Supra note 15 at Article 23(2)(d).
34.  Id., at Article 23(2)(f).
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the Central Government under the Act itself rather than a prescribed format to be notified at a

later date.

Section 17(4) provides the following with regard to a data principal’s right to request

correction or erasure of their data:

“In respect of processing by the State or any instrumentality of the State, the provisions of
sub-section (7) of section 8 and sub-section (3) of section 12 and, where such processing is for
a purpose that does not include making of a decision that affects the Data Principal, sub-section

(2) of section 12 shall not apply.”*

The right to correction and erasure of personal data is widely gaining popularity and
recognition internationally as the “Right to be Forgotten”. Under the DPDP Act, 2023, the
Central Government is effectively empowered to retain any individual’s personal data for an
unspecified period of time and process it for any purpose without making information of such
storage and processing available to the data principal. This provision completely derogates
from the Principle of Purpose Limitation as an individual’s data may be processed for any
purpose. Unlike the GDPR which provides for restrictions upon the exemptions stated under
Article 23, in India, the Central Government is given a blanket exemption to collect, store, and
process any data, whether sensitive personal data or merely personal data, through its notified
instrumentalities without providing any justification or reasoning. The Act does not mention if
the Central Government is required to inform the specific data principal if and when their dat